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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the House Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942), It is necessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D—578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 





CONTENTS 


FEBRUARY 1980 


AGRICULTURE DECISIONS 


Corrections to the January 1980 Issue 


Cumulative Index — January-February 1980. (*refers to the current month of 
decisions reported) 


Animal Quarantine and Related Laws 
Animal Welfare Act 

Federal Meat Inspection Act 

Horse Protection Act 


Packers and Stockyards Act, 1921 
Disciplinary Proceedings 


Reparation Proceedings 


Perishable Agricultural Commodities Act, 1930 
Disciplinary Proceedings 


Reparation Proceedings 


Reparation Default Proceedings (RD) 


SUBJECT INDEX OF AGRICULTURE DECISIONS FOR 
JANUARY and FEBRUARY 1980 


CUMULATIVE MATERIAL 


A yearly subject-index, lists of decisions and orders reported, and other indexes are pub- 
lished in the December issue of Agriculture Decisions. 
[awg] 


IV 








AGRICULTURE DECISIONS 
CORRECTIONS TO JANUARY 1980 ISSUE 


Correction 

HPA Index — line 4 following HPA heading: after ROBERTS, HOWARD, HAY- 
WOOD OSBORNE, and/or OSBORNE CHEVROLET CO., — add “HPA 
Docket Nos. 83 & 90.” 

P&S Index — line 5 following P&S heading: FROSTY LAND FOODS INTER- 
NATION, INC. — correct “INTERNATION” to read “INTERNATIONAL” 

P&S Index — line 8 following FROSTY LAND FOODS — add “Inc.” after Taylor 
Cattle Co., 

P&S Index — line 12 following LOFTUS LIVESTOCK, INC., delete “PACA” and 
insert “P&S” Docket No. 

P&S Docket No. 5694 — end of decision — delete 7th and 8th paragraphs (lines 
20, 21 and 22). 


Duplicate Decisions Reported in the December 1979 
and the January 1980 Issues: 


Number Page Number 


(No. 19,600) 1655 (No. 19,559) 
(No. 19,601) 1655 (No. 19,558) 
(No. 19,602) 1655 (No. 19,560) 
(No. 19,606) 1656 (No. 19,562) 
(No. 19,607) 1656 (No. 19,561) 
(No. 19,609) 1656 (No. 19,563) 
(No. 19,610) 1657 (No. 19,565) 
(No. 19,611) 1656 (No. 19,564) 
(No. 19,612) 1657 (No. 19,566) 
(No. 19,613) 1657 (No. 19,567) 
(No. 19,614) 1657 (No. 19,568) 
(No. 19,615) 1658 (No. 19,570) 
(No. 19,616) 1658 (No. 19,571) 
(No. 19,617) 1658 (No. 19,569) 
(No. 19,618) 1658 (No. 19,572) 
(No. 19,619) 1658 (No. 19,573) 
(No. 19,620) 1659 (No. 19,574) 
(No. 19,621) 1659 (No. 19,575) 
(No. 19,622) 1659 (No. 19,576) 
(No. 19,623) 1659 (No. 19,577) ' 
(No. 19,624) 1659 (No. 19,578) 
(No. 19,625) ? 


> 1, Thedecision date should be December 12, 1979. 
2. The Docket No. is “RD-79-110” 





CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY - FEBRUARY 1980 


ANIMAL QUARANTINE AND RELATED LAWS 


AGRICULTURE DECISIONS 
COURT DECISIONS 


* JAMES V. Scott v. UNITED STATES DEPARTMENT OF AGRICULTURE, 
DoNALD A. CAMPBELL and BoB BERGLAND. 7th Cir. Feb- 
ruary 12, 1980. Affirming Secretary’s decision. Issues con- 
sidered: delay, incorrect procedure, and severity of sanc- 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


* THOMPSON, L. E., d/b/a THOMPSON'S WILD ANIMAL FARM and also 
d/b/a THompson’s Zoo. AWA Docket No. 122. Dealer— 
Transporting—Buying, selling, negotiating purchase or 
sale in commerce—Cease and desist—Civil penalty 
$1,000—Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


* CASTLEBERRY’S Foop Co. FMIA Docket No. 36. Order remanding 
case to Administrative Law Judge for further consider- 


*B. ConsTANTINO AND Sons, INc. FSQS Docket No. 11. With- 
drawal of inspection service—Unsanitary conditions—Con- 
sent 
“STEVENS Foops, INc., STEVEN L. AARON and DANIEL REID, JR. 
FSQS Docket No. 10. Withdrawal from and denial of bene- 
fits of federal meat grading and acceptance service—Sanc- 
tion=- Consent as to Daniel ek O8y 5.05 sherckes cit on cae eS bs 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


*CooKE, WILLIE. HPA Docket No. 36. Dismissal of appeal, appeal 
HIOU CHGRY ELetEs® Sh SE oe csavon pore wale oi oee emia oelacatel gw Rraiane aren akereon a 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
Horse Protection Act—Cont. 


AGRICULTURE DECISIONS—Cont. 


KERSHNER, WANDA, and WINKY GRoovER. HPA Docket No. 92. 
Civil penalties totalling $1,750.00—Showing and exhibi- 
tion of sored horse—Consent 

Rosperts, Howard, HAywoopD OSBORNE, and/or OSBORNE 
CHEVROLET Co. HPA Docket Nos. 83 & 90. Civil penalty 
$2,000 as to Osborne Chevrolet Co.—Showing and exhibi- 
tion of sored horse—Consent 


Dismissal as to Haywood Osborne 

*SHADE, EARLE and JIM MESSENGER. HPA Docket No. 110. Dis- 
qualification from showing, exhibiting any horse and from 
judging, managing horse show, exhibition, sale or auction— 
Consent 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
Disciplinary Proceedings: 


* AMERICAN MEAT PACKERS, INC., a corporation, and HOLLis E. 
CARTER, an individual. P&S Docket No. 5591. Packer— 
Checks—Failure to pay when due—Failure to hold in trust 
funds—Insolvency—Preferential payments—Cease and de- 
sist—Consent 

*BEAN, LLoyp. P&S Docket No. 5672. Bonding requirement— 
Cease and desist—Suspension of registration—Default 

*CaTE, LEE ALLEN. P&S Docket No. 5680. Insufficient funds— 
Failure to pay when due full purchase price—Suspension of 
registration—Cease and desist—Default 

*CHARTON, CHARLEY. P&S Docket No. 4621. Suspension termi- 
nated 

CUMBERLAND Stock YARDS, INc. P&S 5671. Custodial Account 
for Shippers’ Proceeds—Checks—Failure to pay when 
due—Suspension of registration—Cease and desist— 
Consent 

Day, CHARLES S. (SANFORD), d/b/a Day's Hoc BuyinG. P&S Dock- 
et No. 5694. Insolvency—Bonding requirements—Suspen- 
sion of registration—Cease and desist—Consent 

*Day, CHARLES S. (SANFORD), d/b/a Day's Hoc BuyinG. P&S Dock- 
et No. 5694. Suspension terminated 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 


AGRICULTURE DECISIONS—Cont. 


Frosty LAND Foops INTERNATIONAL, INC. d/b/a LORENZ 
INTERNATIONAL; ALLEN TAYLOR CATTLE Co., INC.: LORENZ 
NEvHOFF, III,; and WILLIAM ALLEN TAYLOR, JR. P&S Docket 
No. 5618. Market agency—Checks—Failure to pay when 
due—Insolvency—Civil penalty—Suspension of registra- 
tion—Cease and desist—Consent as to Allen Taylor Cattle 
Co. Ine: and Wilttim Aller TaylOrncdr 235 eke cco we es cen select hs 22 

HOLMAN, WADE, and JACKSONVILLE LIVESTOCK COMMISSION, INC. 
P&S Docket No. 5615. Custodial account for Shippers’ Pro- 
ceeds—Market agency—Records—Civil penalties—Cease 
and desist—Consent 

*HOLMAN, WADE and JACKSONVILLE LIVESTOCK COMMISSION, INC. 
P&S No. 5615. Amendment to Decision and Order 

*Koza, LarrY, d/b/a K Anp K Livestock. P&S Docket No. 4359. 
Suspension terminated 

Lortus Livestock, INc., P&S Docket No. 5697. Bonding re- 

quirements—Cease and desist—Consent 

*LonG, West & Co. P&S Docket No. 5713. Gifts—Discrimina- 
tory payments—False or incorrect invoices—Records— 
Cease and desist—Consent 

McAnprEws, NOLAN. P&S Docket No. 5657. Bonding require- 
ments—Suspension of registration—Cease and desist—De- 


MEEKS, WAYNE. P&S Docket No. 5696. Custodial accounts for 
Shippers’ Proceeds—Checks—Failure to pay when due— 
Records—Cease and desist—Consent 

*MoorE, FLoyp J. P&S Docket No. 3642. Suspension termi- 


RAILHEAD CATTLE Co., INC. and CHARLES A. NEAL. P&S Docket 
No. 5701. Failure to pay when due—Checks—Cease and de- 
sist—Consent 

ROSETH, JEROME G., and DUWAYNE E. Burton. P&S Docket No. 
5650. Custodial accounts for Shippers’ Proceeds—Suspen- 
sion of registration—Cease and desist 

*ROSETH, JEROME G. and DUWAYNE E. BurTON. P&S Docket No. 
5650. Stay order pending issuance of further order 

* RUSSELL E. AVERY, INC. P&S Docket No. 5692. Bonding require- 
ment—Failure to pay when due full purchase price—Sus- 
pension of registration—Cease and desist—Default 

*STERLING COLORADO BEEF Co., a corporation, and CERES LAND 
Co., a corporation [CERES, INC.]. P&S Docket No. 5201. 
Packer—Discriminatory price plan between shareholders 
and non-shareholders—Payments and Accounts on false 
weights—Preferential payments—Packer conflict of in- 
terest—Accounts and records—Market agency—Market 
agency conflict of interest—Cease and desist 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
Packers and Stockyards Act, 1921—Cont. 
AGRICULTURE DECISIONS—Cont. 


STewart, Davin E. and R. H. CLARK. P&S Docket No. 5688. Dis- 

missal as toR. H. Clark 

*THOMASTON BEEF AND VEAL, INC., JAMES R. BICKLEY AND 
WILLIAM A. VERDON. P&S Docket No. 5674. Packer—Bond- 
ing requirements—Insufficient funds—Checks—Failure to 
pay full purchase price—Cease and desist—Civil penalty 

VEALEY, Harry, JR. P&S Docket No. 5600. Market agency— 
Bonding requirements—Records and accounts—Suspension 
of registration—Cease and desist 

*WALTI, SCHILLING & Co., WOLFSENS’ FEED Lots, INC., SUNSET 
CATTLE COMPANY, LAWRENCE J. WOLFSEN, HENRY B. 
WOLFSEN, HENRY A. WOLFSEN, and WARREN L. WOLFSEN. 
P&S Docket No. 5057. Packer—Dealer—Market agency— 
Custom feedlot—Divestiture of conflict of interest—Uni- 
fied ownership—Corporate veil pierced—Trade practices— 
Commission refunds—Assessing both price mark-up and 
commission on same transaction—Failure to disclose actual 
purchase price—Restricting competition—Cease and de- 
sist—Sanction 

*WESTWIND CATTLE COMPANY. P&S Docket No. 5676. Purchase 
price—Checks—Failure to pay when due—Suspension of 
registration—Cease and desist—Consent 

“WRIGHT, ROBERT G. P&S Docket No. 5668. Bonding require- 
ment—Cease and desist—Consent 


Reparation Proceedings: 


* SOUTHWESTERN NorTH CAROLINA - PRODUCE MARKET and Moun. 
TAIN FOLK CENTER, INC. d/b/a MOUNTAIN LIVESTOCK AUCTION 
v. GARY R. HAMILTON. P&S Docket No. 5703. Reparation 
awarded—Default 

WESTERN IOWA Fars Co., et al, v. Sioux Crry Stock YARDS. 
P&S Docket No. 5556. Order denying motion to postpone 
effective date 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
Disciplinary Proceedings: 


* AMERICAN BROKERAGE OF Kansas Cry, Inc. PACA Docket No. 
2-5443. Failure to pay—repeated and flagrant violations— 
publication of facts—Default 

L. CHARLES JOHNSON, INc. PACA Docket No. 2-5515. Flagrant 
and repeated violations—failure to pay promptly and in 
full—Sanction 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agri. Commodities Act, 1930—Cont. 


AGRICULTURE DECISIONS—Cont. 


“PASCHAL ROBERT BEARE, d/b/a BEARE AND BEARE SALES Co. 
PACA Docket No. 2-5442. Failure to pay promptly—Re- 
peated and flagrant violations—Publication of facts—De- 


*TRIPLE R SALES OF DALLAS, INC. AND CHARLES E. PARISH d/b/a 
TRIPLE R SALES. PACA Docket No. 2-5354. Failure to pay 
promptly—Repeated and flagrant violations—Suspen- 
sion—Consent 


AGRICULTURE DECISIONS 
Reparation Proceedings: 


A. W. (STEVE) FABRIZIO & Son, INC. v. FoRT LAUDERDALE PRO- 
pucE, Inc. PACA Docket No. 2-5359. Rejection—inef- 
fective—Express warranty—absence of—Contract terms— 
delivered sale—Merchantability—failure to prove breach of 
warranty of—Reparation awarded 

Ac-WeEst GRowERS, INC. t/a AG-WesT v. ANTHONY J. 
D’AcquisistTo, d/b/a Tropic BANANA Co. PACA Docket No. 
2-5355. Dismissal—settlement between parties 

BENSON, HERBERT D, JR. d/b/a BENSON PRODUCE COMPANY v 
MAURER Fruit & VEGETABLE COMPANY. PACA Docket No. 
2-5509. Admission of liability 

CAPPARELLI, PETER, and ROBIN STONE d/b/a CAPPARELLI FARMS v. 
CECILE J. ORLOWSKI, PACA Docket No. 2-5450. Dismissal 
of petition to reconsider 

*Dave WALSH Co.,*INC. v. ROZAK’Ss PRODUCE Co., INc. PACA 
Docket No. 2-5445. F.o.b. sale—Suitable shipping condi- 
tions—Damages—Burden of proof 

*DAvE WALSH Co. OF SALINAS, INC. v. First NATIONAL STORES, 
Inc. PACA Docket No. 2-53876. Rejection—failure to 
prove—reparation awarded 

*DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC., 
and/or Misty MOUNTAIN TRADING Co. PACA Docket No. 
2-4977. Failure to establish breach of contract—Repara- 
tion awarded 

*FosTeR, WILLIAM R., d/b/a WILLIAM R. FOSTER SALES COMPANY v. 
JAROSZ PRODUCE Farms, Inc. PACA Docket No. 2-4687. 
Order on Reconsideration 

THE GARIN COMPANY v. MAURER FruIT AND VEGETABLE COMPA- 
ny, PACA Docket No. 2-5510. Admission of liability 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agri. Commodities Act, 1930—Cont. 


AGRICULTURE DECISIONS—Cont. 


HARVEY KalIsER, INC. v. RAYMOND BoLzan, INc. PACA Docket 
No. 2-4618; RAYMOND BOoLzaN, INC. v. HARVEY KAISER, INC. 
PACA Docket No. 2-4673. Contract price—failure to pay— 
Setoff—failure to prove—Reparation awarded in Docket 
DMD es ARNON 5 ash ahd ratte to fOaay Noo osm cea honed tomes clei as Nhe MRR SCG iesi eV'ctsue ols BUe acne 51 
Burden of proof—failure to meet—Contract—absence of— 
Dismissal of complaint in Docket No. 2-4673 ........ 0. 0. ccc cece ee eee 51 
Prevailing party—award of fees and expenses in connection 
with oral hearing 
*HARVEY KAISER, INC. v RAYMOND BOLZAN, INC. PACA Docket 
No. 2-4618 and RAYMOND BoLzaNn, INC. v. HARVEY KAISER, 
Inc. PACA Docket No. 2-4673. Stay order, pending filing 
OP PSUUDI TOK PORDMEMIOERUIOD 6. i055 's a ns SAIC be eden Gee spewed 318 
JAMES MACCHIAROLI Fruit Co. v. BEN GATzZ Co. PACA Docket 
No. 2-4871. Order of dismissal—parties reached settle- 


ec 


Louis Caric & Sons v. BEN GATz Co. PACA Docket No. 2-4712. 
Stay order—pending issuance of further order 
Extension of Stay Order 
*MARTINSON Bros. OAKES FARMS v. LESTER VANDERBERG d/b/a 
PALISADES SALES & SERVICE. PACA Docket No. 2-5348. 
Breach of contract, Damages, Failure to establish—Dismis- 


*MEL FINERMAN Co., INC. v. GARRETT-HOLMES & Co., Inc. PACA 
Docket No. 2-5444. Rejection—Authority of broker—Fail- 
ure to establish breach of contract 

*THE NUNES CoMPANY, INC. v. SUNBURST PRODUCE COMPANY, INC. 
PACA Docket No. 2-5539. Reparation award—Admission 
of liability 

*PaRIS FoopS CORPORATION v. FINER FOODS SALES COMPANY, INC. 
PACA Docket No. 2-5514. Reparation award—Admission 
of liability 

PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & Sons, INC. 
PACA Docket No. 2-5482. Dismissal—settlement between 
parties 

*PERKEL, VERL, v. FARWEST Fruit Factors, INc. and/or 
NORTHWEST Fruit SALES, INc. PACA Docket No. 2-5440. 
Order Dismissing Petition to reopen after default 

*PoTATO SALES, INC. v. JACK M. PALMER. PACA Docket No. 
2-5325. Failure to establish breach of contract—Dismissal 

READY Pac PRODUCE, INC. v. MAURER FRUIT & VEGETABLE Co. 
PACA Docket No. 2-5508. Admission of liability 

*Rosko PRODUCE COMPANY, INC. v. CARPENTER MARKETING, INC. 
PACA Docket No. 2-5234. Breach of Contract—Failure to 
pay—Damages 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agri. Commodities Act, 1930—Cont. 


AGRICULTURE DECISIONS—Cont. 


*SAHARA PACKING COMPANY v. ROZAK’S PRODUCE Co., Inc. PACA 
Docket No. 2-5448. Failure to prove breach of contract— 
Failure to pay—Reparation awarded 

SALINAS LETTUCE FARMERS COOPERATIVE v. LARRY OBER Co. INC. 
or H. M. Suietp, Inc. PACA Docket No. 2-4047. Pur- 
chaser—actual—Rejection—ineffective—Suitable shipping 
condition—breach of warranty of—Damages—measure of— 
Dismissal 

*SENINI ARIZONA, INC. v. FISHER Foops, INc. PACA Docket No. 
2-5471. Rejection without reasonable cause—Resale on 
consignment—Deficit—Reparation award 

*SHRIVER, HENRY F., v. MARKET PRE-PAK, INc. PACA Docket No. 
2-4872 and SHRIVER, LARRY K. v. MARKET PRE-PAK, INC. 
PACA Docket No. 2-4875. Failure to establish breach of 
contract—Violation of Section 2 of the Act—Damages— 
Reparation awarded 

“TRUMAN Hicks Farms, INC. v. HOUSE OF GOOD CELERY, INC. 
PACA Docket No. 2-5386. Failure to make good delivery— 
Amended contract—Damages—Deduction—Reparation 
awarded .. 

*Victor D. BENDEL CoMPANY v. A. PELTZ & Sons, Inc. PACA 
Docket No. 2-5333. Cancelled Contract—Brokerage Fee— 
Failure to pay 

“WESTERN COLD STORAGE ComPANY, INC. v. LEO H. SCHONS AND 
NORTHWEST Fruit SALES, INc. PACA Docket No. 2-5211. 
Order Dismissing Petition to Reopen and for Rehearing 

*WHOLESALE PRODUCE SUPPLY, INC. v. Myron M. Katz, d/b/a 
Potato Housr. PACA Docket No. 2-5278. Oral contract— 
Burden of proof—Failure to pay 


Reparation Default Proceedings (RD): 


*A. L. BACHMAN PRODUCE Co. v. CHARLES N. SIMEONE d/b/a THE 
Fruit BASKET. PACA Docket No. RD-79-153. Default 

* Ace ToMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector Osuna, et al. PACA Docket No. RD-79-160. De- 


* Ace Tomato Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector Osuna, et al. PACA Docket No. RD-79-164. De- 


AcE ToMATO Co., INC. v. SANFORD PRODUCE COMPANY, INC. 
PACA Docket No. RD-79-97. Default 

Acosta GROVES v. D. V. Propuce Corp. PACA Docket No. 
RD-79-78. Stay order—pending issuance of further order 

*AcosTA GROVES v. D. V. Propucr, Corp. PACA Docket No. 
RD-79-78. Reinstituting Default 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


Perishable Agri. Commodities Act, 1930—Cont. 


AGRICULTURE DECISIONS—Cont. 


ANDREW SmiITH Co. v. GLENCOE Foops, Inc. PACA Docket No. 
RD-79-101. Default 
*AzTECA SALES Co. v. AGUILAR PropucE. PACA Docket No. 
RD-79-167. Default 
BARR PACKING COMPANY v. RuDY MENDEZ, JR. d/b/a Rupy 
MENDEZ Propucr. PACA Docket No. RD-79-134. Default 
BLANFORT, INC. v. RUDY MENDEZ, JR., d/b/a Ruby MENDEZ 
Propucr. PACA Docket No. RD-79-138. Default 
BLANFORT, INC. v. Rupy MENDEZ, JR., d/b/a Ruby MENDEZ 
Propuck. PACA Docket No. RD-79-139. Default 
BLuE Key Growers, INC v. WINSTON CARTER. d/b/a CARTERS 
WHOLESALE Fruit & PRODUCE INSTITUTIONAL PRODUCTS, 
a/tla PRoDUCE WorLD. PACA Docket No. RD-79-113. De- 
fault 
*Bup ANTLE, INc. v. B & B Propuce Processors, Inc. PACA 
Docket No. RD-79-29. Default 
Bup ANTLE, INC. v. BEXAR PRODUCE Co., INc. PACA Docket No. 
RD-79-115. Default 
*C & G ONION Co., INC., v. BETTER Foops, Inc. PACA Docket No. 
RD-79-162. Default 
CALIFORNIA PRODUCE DISTRIBUTORS, INC. v. LONE STAR FRESH 
Fruit & VEGETABLE Co. PACA Docket No. RD-79-130. De- 


CHARLES WETEGROVE Co., INC. v. WILEY L. SEVERT, d/b/a SEVERT 
& Sons Propuce. PACA Docket No. RD-79-133. Default . 

CROSETTI FROZEN Foops, INC. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MorEHEAD SEAFOOD. PACA Docket No. 
RD-79-148. Default 

D M B PackING Corp., a/t/a DIMARE BROTHERS,’ INC. OF 
CALIFORNIA v. GLENCOE Foops, INc. PACA Docket No. 
RD-79-123. Default 

DALGETY Foops v. UNIVERSAL SEAFOOD TRADING, INC., d/b/a 
MOoREHEAD SEAFOOD. PACA Docket No. RD-79-143. De- 
fault 

DEL REY BROKERS, INC. v. GULF COAST PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. RD-79-125. Default 

Dicks, FURMAN HAMILTON, d/b/a F. H. Dicks v. GREER Bros. 
DISTRIBUTING, INc. PACA Docket No. RD-79-108. Default 

Ep GIVEN, INc. v. ALFIE PRopUcCE Corp. PACA Docket No. 
RD-79-124. Default 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. T. W. 
FADAL, d/b/a FADAL FRESH Fruit & PRopUcE Co. PACA 
Docket No. RD-79-75. Stay order — pending issuance of 
further order 
Order reopening after default (under new docket number — 
PACA WOCKELING 250) oo dus viclose cdeglel abnamtalered erates pekciede ole Oh arenes 


*Current month - February 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
Perishable Agri. Commodities Act, 1930—Cont. 


AGRICULTURE DECISIONS—Cont. 


ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. UBBAS, 
Inc., t/a SOUTHERN PropucE Co. PACA Docket No. 
oP (e-E10: Damnit sd cts ues 2 Pe cer aaa co a aes eee Oe wien 15 
*G & G Propuce v. GREER Bros. Dist., Inc. PACA Docket No. 
RD-79-158. Default 
*GoLD Coast PACKING, INC. v. RUDY MENDEZ PropucE. PACA 
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COURT DECISION 


JAMES V. SCOTT v. UNITED STATES DEPARTMENT OF AGRICULTURE, 
DONALD A. CAMPBELL and BOB BERGLAND. Decided February 12, 
1980. (USDA Docket No. VA-2) 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


BEFORE JUDGES CUMMINGS, PELL, JR., AND TONE 


ORDER ' 


After a long-delayed administrative proceeding, the Secretary of Agri- 
culture decided to revoke the accreditation of Dr. James V. Scott to per- 
form veterinary services under federal animal quarantine and related 
laws. 21 U.S.C. §§ 111-135b. Scott brought this action in the district 
court to set aside the Secretary’s decision. The court entered summary 
judgment in favor of the defendants on the basis of the administrative 
record. We affirm that judgment. 

Scott is a veterinarian licensed under IIlinois law. Since before 1972 he 
has been accredited to issue health certificates under federal animal 
quarantine and related laws. During the period from April 1972 through 
June 1974, Scott customarily signed incomplete official animal health 
certificates and left them with J. C. Piper & Sons for their use in ship- 
ping cattle in interstate commerce. 

Department of Agriculture officials first learned of Scott’s wrongful 
conduct in late August 1975. On September 30, 1975 the veterinarian- 
in-charge of the regional office of the Animal and Plant Health Inspec- 
tion Service, an agency of the Department, wrote a letter to Scott sum- 
marizing the results of its investigation of Scott’s conduct and inviting 
Scott to discuss the matter with him and the Illinois State Veterinarian. 
Scott came in with his attorney to discuss the matter on October 21, 
1975. No settlement was reached. 

On February 7, 1977, the veterinarian-in-charge served Scott with a 
complaint in the form of a letter. Because the letter was intended to be 
issued before February 1, 1977, it complied with administrative rules of 
practice that were in effect prior to that date and not with new rules of 
practice that became effective on that date. Without further communi- 
cation with Scott, a complaint conforming to the new rules of practice 
was served and filed against him on August 31, 1977. 

Scott moved to dismiss the agency action on the ground of delay and 


"i i. “Not to be cited per Circuit Rule 35.—Ed. 
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incorrect procedures. He also joined issue on the merits and requested a 
hearing, which was held in April 1978. 

The administrative law judge, in a decision approved by the Secretary, 
found that Scott had indeed issued blank certificates signed by him dur- 
ing the period in question and ordered that his accreditation be revoked. 

Scott’s contention in this action is that the Department erred pro- 
cedurally in failing to follow its own rules. Also he charges that the De- 
partment’s delay in prosecuting the revocation proceeding amounted to 
laches. Finally, he argues that the penalty imposed upon him was ex- 
cessive. 

Turning first to the matter of delay, which we think is the most 
troubling, it is well settled that the United States is not subject to the de- 
fense of laches. United States v. Summerlin, 310 U.S. 414, 416 (1940); 
Silverman v. Commodity Futures Trading Commission, 549 F.2d 28, 34 
(7th Cir. 1977). Nevertheless, if Scott was prejudiced by the delay, due 
process rights would be implicated. 

Scott’s misconduct did not come to the attention of the Department 
until August 1975, so the first fourteen months of delay are not charge- 
able to the Department. After learning of the improprieties, the Depart- 
ment promptly investigated the matter, communicated with Scott, and 
held a meeting with him. 

The inexplicable delay in filing a complaint came after the October 
1975 meeting. Nothing was done for sixteen months. Then a complaint 
was served upon him. Because that complaint did not conform to the 
new regulations, however, nothing further was done for another six 
months. Thereafter a new complaint was filed, and the proceeding 
moved at a reasonable pace. Thus, the question is whether the Govern- 
ment’s delay of twenty-two months in bringing the proceeding is a rea- 
son for refusing to enforce the order. 

We conclude that we should not set aside the order because of the de- 
lay. Scott has not demonstrated any prejudice. The deceased witness 
who he says might have helped him if the hearing had been held more 
promptly had already died when the Department first learned of the 
matter in August 1975, so his death cannot be regarded as a reason for 
finding prejudice resulting from the delay. The two other witnesses re- 
ferred to by Scott were, so far as the record shows, available at the time 
of the hearing if Scott had chosen to find them and call them. Scott does 
not contend that any other evidence was lost as a result of the delay. Al- 
though the delay was deplorable, we cannot say that it deprived the De- 
partment of the right to revoke Scott’s accreditation on the serious 
grounds shown by this record. 

Scott also argues that the administrative decision should be set aside 
because the Department failed to follow its own rules. It appears to us 
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that there was no violation of the time or other requirements of the pre- 
February 1, 1977 rules, because no complaint was filed while they were 
in effect. Also, we believe that the Department properly applied to 
Scott’s case the new rules of procedure that were in effect when it at last 
got around to filing a valid complaint against Scott. His contention that 
the old rules should have been applied is based upon the theory that the 
proceedings were instituted against him in 1975 when he received the 
letter from the veterinarian-in-charge. We believe the Department cor- 
rectly viewed the filing of a formal complaint as the commencement of 
the administrative proceedings against him. At the very least, in so 
doing it interpreted its own rules in a reasonable manner. The new rule 
requiring an informal conference before institution of a formal proceed- 
ing to revoke a license, and the similar provision of 5 U.S.C. § 558 on 
which the rule is based, are inapplicable because Scott’s conduct was wil- 
ful and also because the public health, interest, and safety were in- 
volved. Apart from the delay itself, which we have already discussed, we 
find no procedural irregularities that would warrant setting aside the 
administrative decision. 

Scott’s final argument is that the penalty was too severe. Given the 
nature of the violations, and their continuation over a long period of 
time, we cannot say that the administrative law judge or the Secretary 
abused the broad administrative discretion given them in such matters 


by imposing the sanction of revocation of accreditation. 
The judgment of the district court is affirmed. 
AFFIRMED. 
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(No. 19,665) 


In re L. E. THOMPSON, d/b/a THOMPSON’S WILD ANIMAL FARM and also 
d/b/a THOMPSON'S ZOO. AWA Docket No. 122. Decided January 30, 
1980. 


Dealer—Transporting—Buying, selling, negotiating purchase or sale in 
commerce—Cease and desist—Civil penalty—Consent 


Where respondent has consented to issuance of the order herein in connection with his 
business as a dealer, delivering for transportation, buying, selling, or negotiating 
the purchase or sale, in commerce, of any animal for research, teaching, exhibition, 
or use as a pet. 


Patricia V. Fettman, for complainant. 
George L. Harrell, IT, LaBell, Fla., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture, charging that respondent willfully violated the Act 
and the regulations and standards issued thereunder (9 CFR Parts 1, 2, 
and 3). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to these proceedings (9 CFR 
4.2;42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits all the allegations contained in the complaint 
and the findings of fact set forth herein and consents to the entry of this 


decision. 
Respondent has informed the complainant that he will permanently 


cease and desist from engaging in the business of delivering for trans- 
portation or transporting, buying, or selling or negotiating the purchase 
or sale, in commerce, of any animal for research, teaching, exhibition, or 
use as a pet. 

In consideration of the above, complainant has agreed to the entry of 
this decision which decreases the civil penalty assessed in the decision 
entered on January 7, 1980, to $1,000. 

It being deemed desirable for the parties in this action to settle this 
matter, complainant’s motion to vacate judgment and substitute this 
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Consent Decree is granted and this Stipulation and Consent Order shall 
be entered as the final order to be issued in this proceeding. 


FINDINGS OF FACT 


1. (a) L. E. Thompson, d/b/a Thompson’s Wild Animal Farm and also 
d/b/a Thompson’s Zoo is hereinafter referred to as respondent. 

(b) Respondent’s mailing address is Route 2, Box 151, Clewiston, 
Florida 33440. 

(c) Respondent is not now nor has ever been licensed as a dealer or 
exhibitor. Respondent has never applied for any license or registration 
under the Animal Welfare Act. 

2. On or about October 1, 1978, respondent did offer for sale and did 
sell for profit, in commerce, a live warm-blooded animal (one stump tail 
monkey) to the Midwest Biological Supply Company without having 
first obtained a dealer’s license from the Secretary. 

3. On or about December 25, 1978, respondent did offer for sale and 
did sell for profit, in commerce, live warm-blooded animals (one otter, 
one bobcat, and one skunk) to Las Palmas Farms without having first ob- 
tained a dealer’s license from the Secretary. 

4. On or about March 23, 1978, respondent did offer for sale and did 
sell for profit, in commerce, live warm-blooded animals (three wild cats, 
seven raccoons, and four skunks) to Marchell A. Breland without having 
first obtained a dealer’s license from the Secretary. 

5. On or about September 6, 1978, respondent did offer for sale and 
did sell for profit, in commerce, live warm-blooded animals (four opos- 
sums) to Northern Arizona University research facilities, without hav- 
ing first obtained a dealer’s license from the Secretary. 

6. On or about August 23, 1978, respondent did offer for sale and did 
sell for profit, in commerce, live warm-blooded animals (three opossums) 
to Howard University research facilities, without having first obtained a 
dealer’s license from the Secretary. 

7. On or about February 25, 1978, respondent did offer for sale and 
did sell for profit, in commerce, live warm-blooded animals to Carey’s 
Cutter Farm without having first obtained a dealer’s license from the 
Secretary. 

8. Respondent, on or about October 18, 1978, housed animals on his 
premises located on Route 2 in Clewiston, Florida, and was found to 
have violated the regulations and standards in the following respects: 

(a) The primary enclosures and facilities were not structurally 
sound, did not have reliable and adequate electricity or potable water, 
did not have the food properly stored, had inadequate provision for 
waste disposal, and failed to provide washrooms or sinks. 
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(b) Failed to provide for a suitable method for the rapid elimination 
of excess water. 

(c) The food was not free from contamination, nor was it whole- 
some, palatable, or of sufficient nutritive value. The food receptacles 
were not adequately sanitized. 

(d) The primary enclosures were not kept clean or sanitized so as to 
prevent contamination of disease hazards. 

(e) Failed to establish a program of disease control and prevention, 
euthanasia, and adequate veterinary care under the supervision and as- 
sistance of a doctor of veterinary medicine. 

(f) Failed to maintain records prescribed by section 2.75 of the 
standards (7 CFR 2.75). 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 through 8 herein, 
respondent has willfully violated section 2.100 of the regulations (9 CFR 
2.100) and sections 2.75, 3.1, 3.3, 3.5, 3.6, 3.7, 3.10, 3.100, 3.102, 3.104, 
3.105, 3.106, and 3.109 of the standards (9 CFR 2.75, 3.1, 3.3, 3.5, 3.6, 
3.7, 3.10, 3.100, 3.102, 3.104, 3.105, 3.106, and 3.109). 

In section 1 of the Animal Welfare Act, as amended (7 U.S.C. 2131), 
Congress found: 


that animals and activities which are regulated under this Act are 
either in interstate or foreign commerce or substantially affect such 
commerce or the free flow thereof, and that regulation of animals 
and activities as provided in this Act is necessary to prevent and 
eliminate burdens upon such commerce and to effectively regulate 
such commerce, in order— 


(1) to insure that animals intended for use in research facilities or 
for exhibition purposes or for use as pets are provided humane care 
and treatment; 


(and further) that it is essential to regulate, as provided in this Act, 
the transportation, purchase, sale, housing, care, handling, and 
treatment of animals by carriers or by persons or organizations en- 
gaged in using them for research or experimental purposes or for ex- 
hibition purposes or holding them for sale as pets or for any such 
purpose or use. 
Respondent’s admission of all the allegations contained in the com- 
plaint and the party’s consent to the issuance of this Consent Decision 
warrants the entry of this decision in this matter. 
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ORDER 


Respondent, L. E. Thompson, his agents and employees, directly or in- 
directly or through any device, in connection with his business as a 
dealer, shall cease and desist from (1) delivering for transportation, or 
transporting, buying, or selling or negotiating the purchase or sale, in 
commerce, of any animal for research, teaching, exhibition, or use as a 
pet. 

Respondent, L. E. Thompson, is assessed a civil penalty of $1,000 
which shall be payable by certified check or money order to the Treas- 
urer of the United States and forwarded to Patricia V. Fettmann, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C., within thirty (30) days from the date this order be- 
comes effective. 

Copies hereof shall be served upon the parties and this order shall be- 
come effective 35 days after service hereof upon respondent unless an 
appeal is filed pursuant to section 1.145 of the Rules of Practice (7 CFR 
1.145). 


FEDERAL MEAT INSPECTION ACT 


(No. 19,666) 


In re CASTLEBERRY’S Foop Co. FMIA Docket No. 36. Decided January 
30, 1980. 


Order remanding case to Administrative Law Judge for further consider- 
ation. 


Victor W. Palmer, Administrative Law Judge. 
Helen C. Harris, Harold J. Reuben, for complainant. 
David B. Bell, Augusta, Ga. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER 


On January 28, 1980, respondent filed a motion seeking reconsider- 
ation by Judge Palmer of his initial decision and order filed in this pro- 
ceeding. Previously, complainant had filed a document purporting to be 
an “appeal petition,” but which was, in effect, no more than a notice of 
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intention to appeal. In the same document, complainant requested an ex- 
tension of time to file a brief in support of its appeal petition. 

Under the rules of practice, an Administrative Law Judge cannot rule 
on a motion or request after “the filing of an appeal of the Judge’s deci- 
sion pursuant to § 1.145” (7 CFR 1.143 (a) ). However, complainant’s 
document did not comply with the requirements for an appeal petition 
set forthin 7 CFR§ 1.145 (a). 

In any event, since this is a case of first impression involving labeling 
requirements, it would be helpful to have Judge Palmer’s views with re- 
spect to respondent’s motion. Accordingly, the proceeding is being re- 
manded to Judge Palmer for reconsideration in the light of respondent’s 
motion and any response or motion filed by complainant. The time for 
appeal will be governed by the date of the service of Judge Palmer’s deci- 
sion on reconsideration. 

For future guidance, it would appear that no useful purpose is served 
by filing a purported appeal which amounts to no more than a statement 
of a party’s intention to file an appeal in the future. It would seem pref- 
erable merely to file a request for an extension of time within which to 
file an appeal. 


(No. 19, 667) 


In re B. CONSTANTINO AND SONS, INC. FSQS Docket No. 11. Decided 
February 7, 1980. 


Consent Decision 


Where respondent consented to the issuance of an order withdrawing inspection service 
until fifteen unsanitary conditions have been corrected within a specified time pe- 
riod. Parties agree to a dismissal of complaint for preliminary injunction, perma- 
nent injunction, and declaratory judgment in case filed in U. S. District Court for 
the Central District of Illinois. 


Gregory Cooper, for complainant. 
Stephen J. Bochenek, Springfield, Ill. for respondent. 


Victor W. Palmer, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


Pursuant to section 1.138 of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138), the parties to this proceeding agree to the entry 


of this consent decision. 

The respondent, for the purposes of this decision, admits the allega- 
tions of paragraph I of the complaint and any and all other jurisdictional 
allegations of the complaint. By entering into this consent decision, the 
respondent does not admit any liability on its part in this matter. 

The parties to this proceeding consent to the issuance of the following 
order and waive any further procedure, hearing and appeals with regard 
to the complaint in this proceeding. However, the parties agree that the 
Administrative Law Judge will retain jurisdiction in this proceeding for 
the purposes of the enforcement of this consent decision. 


ORDER 


Inspection service under the Federal Meat Inspection Act (21 U.S.C. 
601 et seq.) is withdrawn from respondent’s establishment. Respondent 
may sell and ship any inspected and passed product presently in its es- 
tablishment provided no further preparation is done to said products. 

Dr. Frederick J. Burke, Area Supervisor, Meat and Poultry Inspection, 
Food Safety and Quality Service, U.S. Department of Agriculture, or his 
successor, or appointed representative shall, at the request of respond- 
ent, examine respondent’s establishment. Inspection shall be promptly 
restored, without further legal procedure, to respondent’s establishment 
if the following conditions have been corrected to the satisfaction of said 
U.S.D.A. examiner: 

1. The ceiling of the holding cooler (which is the subject of the com- 
plaint) will be permanently repaired. 

2. The new chill cooler will be permanently repaired to prevent out- 
side surface water from entering. 

3. Temporary repairs will be made to all ceiling or roof leaks to pre- 
vent any possible contamination of product. Financing will be secured 
and a contract for permanent repairs to the roof will be entered into, and 
a copy of the contract will be delivered to Dr. Burke or his successor or 
representative. 

4. Pipes in the slaughter department will be wrapped to eliminate 
condensation. 

5. Fifty (50) foot candle lighting will be provided over the head flush 
cabinet, head inspection area, viscera inspection area and the rail inspec- 
tion station in the slaughter department. 

6. Flaking paint will be eliminated on overhead pipes in offal area (in- 
edible). 
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7. Glassboard on north wall of shipping cooler (L-shaped) will be 
sealed or caulked properly on top and sides. 

8. Wall in shipping cooler (L-shaped) over west door to shipping dock 
will be repaired to eliminate exposed cork insulation. 

9. Area over rail in shipping cooler (L-shaped) will be repaired to elim- 
inate exposed cork insulation. 

10. Flaking paint will be eliminated on wooden structures in shipping 
cooler (L-shaped). 

11. Rusting on overhead structures and light fixtures in shipping 
dock will be eliminated. 

12. Inoperable lights in shipping dock will be repaired. 

13. Rusting on overhead structures in vestibule to chill cooler will be 
eliminated. 

14. Ceiling over handwashing facility in boning room (cryovac area) 
will be repaired. 

15. Wooden carts in the boning room (cryovac area) will be cleaned. 

The following conditions shall be corrected to the satisfaction of Dr. 
Burke, his successor or representative within the times specified herein. 
Failure to comply with any of these deadlines will result in the imme- 
diate withdrawal of inspection service without any further procedures 
until such condition is corrected. 

1. Barring unforeseen circumstances beyond the control of the re- 
spondent, permanent repairs to the roof will be completed within 120 
days after reopening of the establishment, except that the complainant 
may grant extensions for conditions beyond the control of respondent up 
to six months after the reopening of the establishment. No further ex- 
tensions will be granted, except by order of the Administrative Law 
Judge. 

2. The undiagnosed water problem involving the refrigeration pipes 
and the ceiling over them in the shipping dock will be permanently re- 
paired on the same time deadlines as apply to the permanent repairs to 
the roof. The present gutters and drip pans will be an adequate tempo- 
rary correction. 

3. Water closet in the welfare facilities will be repaired within 30 
days after the reopening of respondent’s establishment. 

4. The wall over the door in the vestibule to the chill cooler will be re- 
paired within 30 days after the reopening of respondent’s establishment. 

5. The ceiling over the refrigeration unit in the small storage cooler 
will be repaired to eliminate exposed cork insulation within 30 days af- 
ter the reopening of respondent’s establishment. 

6. The cracks in the floor of the boning room (cryovac area) will be re- 
paired within 30 days after the reopening of respondent’s establishment. 
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7. The walls in the offal area will be repaired to eliminate the cracks 
near the ceiling and to eliminate the holes around the pipes within 30 
days after the reopening of respondent’s establishment. 

The parties mutually agree to a dismissal of the complaint for prelimi- 
nary injunction, permanent injunction, and declaratory judgment in the 
case of B. Constantino and Sons, Inc., vs Robert Bergland, et al. filed on 
December 17, 1979, in the United States District Court for the Central 
District of Illinois (No. 79-3276) and, further, mutually agree to a dis- 
missal or dissolution of the preliminary injunction filed in that case on 
December 28, 1979. 

This order does not relieve respondent of the requirement to correct 
any other obvious structural failures which may occur prior to the re- 
opening of respondent’s establishment. Any dispute concerning the need 
to correct such failures prior to reopening may be submitted to the Ad- 
ministrative Law Judge for determination. 

Since this proceeding is based upon the condition of respondent’s es- 
tablishment, rather than the nature of its owners or operators, this order 
shall be unaffected by any changes in the ownership or operators of this 
establishment. 

Nothing in this order shall be construed to limit or prohibit the com- 
plainant’s right to initiate future withdrawal of inspection actions with 
regard to this establishment. Furthermore, nothing in this order shall be 
construed as an approval or acceptance by complainant of any other con- 
ditions existing in respondent’s establishment. 

This order shall be effective on February 11, 1980. 





(No. 19,668) 


In re STEVENS Foops, INC., STEVEN L. AARON AND DANIEL REID, JR. 
FSQS Docket No. 10. Decided February 15, 1980. 


Consent Decision as to Daniel Reid, Jr. 


Where respondent, Daniel Reid, Jr., consented to the issuance of an order withdrawing 
from and denying benefits of federal meat grading and acceptance services for a pe- 
riod of five years. 


Marshall Marcus, for complainant. 
Respondent, pro se. 


John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This proceeding was instituted under the Federal Meat Inspection Act, 
as amended (21 U.S.C. 601 et seq.) (FMIA), the Agricultural Marketing 
Act of 1946, as amended (7 U.S.C. 1621 et seq.) (AMA), and the regula- 
tions promulgated thereunder (9 CFR Part 335; and 7 CFR Part 1, Sub- 
part H and Part 2853, respectively), by a complaint filed by the Adminis- 
trator alleging that respondents violated the Acts and regulations. This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent Daniel Reid, Jr., admits the jurisdictional allegations of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter. He neither admits nor denies the remaining allegations of 
the complaint, waives oral hearing and further procedure, and consents 
and agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Daniel Reid, Jr., is and was, at all times material in these proceed- 
ings employed by and responsibly connected with Stevens Foods, Inc., as 
slicing room foreman. Mr. Reid’s address is 2360 Crescent Dr., Paris, 
Texas 75460. 

2. On January 5, 1979, Daniel Reid, Jr., was convicted on 21 counts 
of violating Title 18 U.S.C. 201 (f). The indictments which led to Mr. 
Reid’s convictions alleged that he did directly and indirectly give, offer 
and promise things of value to Robert Mullens, an employee of the 
United States Department, for and because of official acts performed 
and to performed by him otherwise as provided by law for the official 
discharge of his duties as a United States Department of Agriculture in- 
spector of meat processed by Stevens Foods, Inc. Robert Mullens, was a 
United States Department of Agriculture employee authorized to per- 
form official functions under the FMIA and AMA. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


The benefits of federal meat grading and acceptance services provided 
under the Agricultural Marketing Act of 1946, as amended, are with- 
drawn from and denied to Daniel Reid, Jr., for a period of 5 years. How- 
ever, such withdrawal shall be suspended after March 1, 1981, provided 
respondent Daniel Reid, Jr. does not become an officer, director, part- 
ner, or substantial investor in any establishment requiring federal meat 
grading and acceptance services; and, provided further, that respondent 
Daniel Reid, Jr. does not assume any employment that would require di- 
rect or indirect involvement with federal grading and acceptance activ- 


ities. 
This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day it is served upon respondent. 


HORSE PROTECTION ACT 


(No. 19,669) 


Inre WILLIE CooK. HPA Docket No. 36. Decided March 14, 
1978. 


Order Dismissing Appeal 


William J. Weber, Administrative Law Judge. 
Gregory Cooper, for complainant. 
Respondent, pro se. 


Decided by Donald A. Campbell, Judicial Officer. 
ORDER 


An Initial Decision was filed in this proceeding on September 16, 
1977, by Administrative Law Judge William J. Weber, assessing a civil 
penalty against respondent of $3,000 for exhibiting three sored horses 
in violation of the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). 
Respondent signed the return receipt card acknowledging service of the 
Initial Decision on November 11, 1977. His letter, which presumably 
was intended as an appeal, was not filed until December 27, 1977, or 46 
days after service of the Initial Decision. 
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It is provided in the rules of practice (9 CFR 12.10-9, 12.14-1): 
§ 12.10-9 Appeal of initial decision. 

Within 30 days after receipt of the administrative law judge’s 
initial decision, any party to the proceeding may file an appeal in 
the manner described in § 12.14. 


* * * 


§ 12.14-1 Filing of appeal. 


Any party to the proceeding who desires to appeal an initial deci- 
sion of the administrative law judge shall file his appeal in writing 
with the hearing clerk within 30 days after service of said decision. 


The letter from the Hearing Clerk serving the Initial Decision on re- 
spondent stated: 


Enclosed is a copy of the Administrative Law Judge’s Decision 
which has been filed in this proceeding. This Decision will become 
final without further proceedings 35 days after service hereof un- 
less there is an appeal to the Secretary: Provided, however, That no 
decision shall be final for purposes of judicial review except a final 
order issued by the Secretary pursuant to an appeal. 


It is the consistent policy of this Department not to consider appeals 
filed more than 35 days after service of the Initial Decision. Accordingly, 
respondent’s appeal is dismissed because it was not timely filed. The 
Initial Decision is, therefore, the final decision in this case. 





(No. 19,670) 


In re EARLE SHADE AND JIM MESSENGER. HPA Docket No. 110. Decided 
February 1, 1980. 


Consent Decision as to Earle Shade 


Where respondent Earle Shade consented to the issuance of an order disqualifying him 
from showing or exhibiting any horse and from judging or managing a horse show, 
exhibition, sale or auction for a period of one year. 


Alexandra Maravel, for complainant. 
John H. Norton, III, Shelbyville, Tenn., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is an administrative proceeding under the Horse Protection Act 
Amendments of 1976 (Pub.L. No. 94-360, §§ 3-10, 90 Stat. 915 
(amending 15 U.S.C. 1821 et seq. (1970) )), hereinafter referred to as 
the “Act.” A complaint issued by the Administrator of the Animal and 
Plant Health Inspection Service of the United States Department of 
Agriculture pursuant to the Act (15 U.S.C. 1825 (b) ) and the rules of 
practice (7 CFR 1.133 (b) (1), 1.135) was duly served upon respondent 
Earle Shade (7 CFR 1.147 (b) ). This decision is entered pursuant to the 
consent decision provision of the rules of practice (7 CFR 1.138). 

Respondent Earle Shade admits jurisdiction and the findings of fact 
set forth herein. Respondent waives a hearing and consents to the is- 
suance of this decision. 


FINDINGS OF FACT 


1. Earle Shade is an individual whose address is c/o Ray Tenpenny 
Stables, Wartrace, Tennessee 37183, who at all times material herein 
owned a horse known as “Sensation’s Black Image.” 

2. On May 27, 1978, Earle Shade allowed “Sensation’s Black Image” 
to be entered and shown as Entry No. 1818 in Class No. 46 at the Fun 
Show in Shelbyville, Tennessee. 

3. Immediately after it was shown “Sensation’s Black Image” mani- 
fested abnormal sensitivity in both forelimbs upon examination by U.S. 
Department of Agriculture veterinarians in whose opinion the horse was 
“sore” as that term is defined in the Act. 


CONCLUSIONS 
Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 


ter. 


ORDER 


Earle Shade is hereby disqualified from showing or exhibiting any 
horse and from judging or managing any horse show, exhibition, sale or 
auction for a period of one year. 

We hereby consent to the entry of this Decision. 

This decision shall be final and effective upon issuance. 
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DISCIPLINARY PROCEEDINGS 


(No. 19,671) 


In re WALTI, SCHILLING & CO., WOLFSENS’ FEED LOTS, INC., SUNSET CAT- 
TLE COMPANY, LAWRENCE J. WOLFSEN, HENRY B. WOLFSEN, HENRY 
A. WOLFSEN, and WARREN L. WOLFSEN, P&S Docket No. 5057. De- 
cided April 5, 1978 with Modification of the Order issued June 20, 
1978. 


PACKER — Dealer — Market Agency — Custom Feedlot — Diverstiture of 
conflict of interest — Unified ownership — Corporate veil pierced — Trade 
practices — Commission refunds — Assessing both price mark-up and com- 
mission on same transaction — Failure to disclose actual purchase price — 
Restricting competition — Cease and desist — Sanction 


Where respondents are ordered to cease and desist from conflicting interest, right or con- 
trol in packer and dealer, market agency, or custom feedlot business; unified owner- 
ship, operation and control of a packer, dealer, custom feedlot or market agency 
which tends to concentrate the industry toward restrictive competition; permitting 
any dealer, market agency or custom feedlot, or owner, officer, agent to have a sub- 
stantial ownership interest in its packer business; or substantial ownership interest 
of any packer while, at the same time, maintaining ownership interest in a dealer, 
market agency or custom feedlot; assessing or collecting of commissions for pur- 
chase or sale of livestock without performing related services; assessing both a price 
mark-up and commission on same transaction; any dealer, market agency or custom 
feedlot from employing any packer to perform any services in connection with its 
services; making discriminatory payments in form of commission refunds; or failing 
to disclose actual purchase price of livestock; making payments to any person when 
such person has performed no service. Respondents, within one year, shall formu- 
late and impiement a plan to achieve compliance with this order. 


Kenneth H. Vail and Rodney J. Streff , for complainant. 
John O. Germino, Palo Alto, Calif. and David W. Lennihan, San Francisco, Calif., for 
respondents. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 USC 181 et seq; “the Act”). 
The Complaint was filed by the Administrator of the Packers and Stock- 
yards Administration (P&SA). It charges that Respondents own and 
operate a livestock buying agency, a custom feedlot and selling agency, 
and a packinghouse so as to involve serious inherent conflicts of 
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interests and unfair practices, with a tendency to restrict competition. 
Complainant requests a divestiture order to sever the allegedly improper 
relationships. The Complaint also alleges five (5) unfair trade practices 
which Complainant requests be prohibited by a cease and desist order. 

The Complaint alleges wilful violations of sections 202 (a), 202 (e), 
202 (g) and 312(a) of the Act (7 USC 192(a), 192 (e), 192(g) and 
213 (a) ) and sections 201.66 (a), 201.67, 201.68 and 201.70a of the regu- 
lations (9 CFR 201.66 (a), 201.67, 201.68 and 201.70a). 

Respondents filed an Answer denying that they were in violation of 
the Act, or the regulations, and denying some of the transactional allega- 
tions. Respondents admitted certain jurisdictional and transactional al- 
legations and requested an oral hearing. 

An oral hearing was held in San Francisco, California. Respondents 
were represented by John O. Germino of the firm of Layne, Brodie and 
Germino, Palo Alto, California and David W. Lennihan of the firm Bro- 
beck, Phleger and Harrison, San Francisco, California. Kenneth H. Vail 
and Rodney J. Streff of the Office of the General Counsel, United States 
Department of Agriculture, Washington, D.C. appeared on behalf of the 
Complainant. Posthearing briefs were filed by the parties. 


I 


This matter involves allegations of several business entities so 
organized, owned and operated as to have the tendency and effect of 
locally concentrating the industry and restraining competition, as well 
as five (5) allegations of trade practices which have an anticompetitive 
effect. For full understanding some background and developmental 
material will be set forth. 

The Wolfsen businesses had their inception when two brothers, Henry 
B. Wolfsen, one of the Respondents herein, and Lawrence C. Wolfsen, 
now deceased, began doing business as partners under the name of Wolf- 
sen Bros. This business was incorporated as Wolfsen Land & Cattle Co. 
(WL&CC) in 1956, and it may be considered the “parent” company of 
many later formed affiliated corporations. The principal business of 
Wolfsen Land & Cattle Company is now “farming, cow-calf and stocker 
steer operations,” although from time to time it has engaged in other 
operations as well. 

Initially Wolfsen Land & Cattle Co. engaged in cattle feeding, but in 
1958, as the volume of their feeding operations grew, a neighboring 
feedlot was purchased. This feedlot was incorporated as Wolfsens’ Feed 
Lots, Inc., (WFL) and it was and is engaged in the business of commer- 
cially feeding cattle for the accounts of others, as a custom feedlot. 
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In 1960 the Wolfsen families acquired Walti, Schilling & Co. (W/S) a 
meat packing business to provide a continual outlet for cattle fed at the 
Wolfsens’ Feed Lots. 

In early 1971, the Packers and Stockyards Administration (P&SA) 
promulgated an amendment to the regulations formalizing their posi- 
tion that it was a violation of the Act for a meat packer to own or operate 
a market agency or livestock dealer business (9 CFR 201.68, 1/22/71; 36 
FR 1039). 

At that time, the P&SA believed that both Wolfsen Land & Cattle 
Company and Wolfsens’ Feed Lots were engaged in the business of a 
market agency and/or dealer, buying and selling livestock for others on 
an agency basis. Accordingly, the Wolfsens were notified in May 1971 
that their joint operation of a packinghouse and market agency and/or 
dealer businesses was considered to be in violation of the Act. 

In early 1971 the thread of common control between the three com- 
panies was very clear, and centered around Henry B. Wolfsen, the sur- 
viving brother. He was Chairman of the Board and President of Wolfsen 
Land & Cattle Co., Chairman of the Board of Wolfsens’ Feed Lots, and 
President of Walti, Schilling. 

Henry A. Wolfsen, Henry B. Wolfsen’s elder son, occupied the posi- 
tions of Vice-President in both Wolfsen Land & Cattle Company and 
Walti, Schilling, and was President of Wolfsens’ Feed Lots. 

Warren L. Wolfsen, Henry B. Wolfsén’s younger son, was Assistant 


Secretary-Treasurer of all three corporations, and served additionally as 
Vice-President of Wolfsens’ Feed Lots. 


Lawrence J. Wolfsen, the only son of the deceased Lawrence C. Wolf- 
sen, was Vice-President of Walti, Schilling. All four individuals were di- 
rectors of the three corporations. 

Wolfsens’ then began to reorganize. The first step occurred in 1971, 
when the livestock buying activities formerly performed by Wolfsen 
Land & Cattle Company were split-off into a separate corporation, Sun- 
set Cattle Company. In Sunset Cattle Henry A. and Warren L. Wolfsen 
reversed the roles they held in Wolfsens’ Feed Lots—Warren L. assumed 
the role of President and Henry A. the role of Vice-President. 

Further realignment of personnel in control of the Wolfsen corpora- 
tions occurred in February 23, 1972 when Henry A. Wolfsen, Warren L. 
Wolfsen and Gerald Hoyt resigned from their respective positions in the 
packinghouse operations at Walti, Schilling. They were replaced by their 
brother-in-law Robert H. Mueller, and by Lawrence J. Wolfsen’s brother- 
in-law, Donald Skinner. 

In the next phase of the realignment, Henry B. Wolfsen resigned as 
President of Walti, Schilling on June 9, 1972, and Lawrence J. Wolfsen 
assumed that position. However, Henry B. Wolfsen did not withdraw 
completely from the packinghouse operations of Walti, Schilling, be- 
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cause he was immediately elected Vice-President and also continued in 
his position of Director. The realignment was completed October 12, 
1972 when Lawrence J. Wolfsen resigned as Director of Wolfsens’ Feed 
Lots. 

Wolfsens’ Feed Lots had also formed a subsidiary corporation, Agricul- 
tural Concepts, Inc., (ACI) in 1971. The specific business of ACI was to 
operate a managed cattle feeding program, whereby individuals in 
higher tax brackets (in excess of 39%) could invest in cattle feeding in 
order to obtain certain tax advantages. 

Under this program ACI acted for a fee as a general agent for the in- 
vestor herd owners arranging for financing of the herd owner’s cattle, 
purchase of feeder cattle (purchased by Sunset Cattle Company on com- 
mission), feeding of cattle (usually by Wolfsens’ Feed Lots) and sale of 
the finished cattle (by personnel at Wolfsens’ Feed Lots). 

In addition to ACI’s service fee, a management fee was paid to a corpo- 
ration known as Wolfsen Livestock Management Company for “exercis- 
ing management supervision over the owner’s herd.” The nature of this 
“management supervision,” and the relationship and division of re- 
sponsibilities between ACI and Wolfsen Livestock Management Com- 
pany, is not clearly delineated in the ACI offering circular. It was ex- 
plained at the hearing, however, that “[t]he management company had 
the responsibility to contact the feed lots and make the basic under- 
standing and agreement and discuss with their financial institutions the 
program, the feeding program. And in addition to that, Wolfsen’s Live- 
stock Management Company was responsible for a computer report pre- 
pared monthly giving the statistics of the herd and the feeding inven- 
tory and cost, et cetera, with regard to each individual customer.” (tr 
324-5.) 


II 


In 1973 P&SA concern with an apparently growing national trend 
toward packer ownership and operation of custom feedlots culminated 
in a rulemaking proceeding to develop evidence on the extent, nature 
and probable consequences of thistrend. (39FR 2104.) 

After meetings with industry representatives and extensive public 
rulemaking hearings, the P&SA concluded that serious conflicts of 
interest were inherent in unified ownership and control of both a meat 
packing business and a custom feedlot where cattle were placed by their 
owners to be fattened for slaughter. 

Unified ownership and control of these two types of businesses which 
should be competitive rather than cooperative was believed to create 
conditions conducive to restraint of commerce and a tendency to create a 
monopoly. In light of these conclusions, the P&SA issued an advisory 
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regulation proscribing such relationships. (9 CFR 201.70a; 5/17/74; 
39 FR 17529.) 


In part, that decision found that: 


1. Almost all steers and heifers presently slaughtered are finished in a feedlot; 
. Fed cattle are primarily marketed at the feedlot and not at a public market; 
3. The market for fed cattle is localized; 


4. Packers are beginning to expand into the business of custom feeding livestock on a 
large scale; and 


5. Severe and obvious conflict-of-interest situations are inherent in such dual ownership. 


: es 


This relative fewness of buyers means that the buying side of the market has more mar- 
ket power than the selling side. A decision on the part of a single buyer to buy or not to buy 
may have an effect on price. A similar decision on the part of a single seller has no price ef- 
fect at all. This means that the market for fed cattle is not fully competitive — that there 
are some tendencies toward monopolistic price making already present in the system. And 
monopolistic tendencies are further encouraged or extended when packer-custom feeding is 
interposed onto a less than fully competitive marketing or pricing system. A vertically 
integrated firm can use its market strength at one level of competition as leverage to ex- 
tend its market power at another level, often to the detriment of a competitor or of a sup- 
plier or customer. 

Conflicts of interest in the packer-custom feeding relationship are likely to further com- 
pound the anticompetitive effects of vertical integration on an already concentrated mar- 
ket. 

Any custom feeding operation which buys or sells livestock for others is performing a 
“market agency” or “dealer agent” function. Its primary interest as an agenct should be to 
buy feeder cattle for the lowerst price and sell finished cattle for the highest price as an 
agent for his principal, the owner of the cattle. However, the packer is interested in 
slaughtering the cattle himself and is not as likely to be very active in seeking out higher 
bids from competitors. 

The packer-customer feeder’s principal, the owner of the cattle, is injured because he has 
not been properly represented in the performance of the agent function. His cattle may not 
have been sold for the highest price. This conflict of interest also results in giving the 
packer-custom feeder an unfair competitive advantage over other packers who do not have 
custom feeding arrangements. (39FR17536, 5/17/74.) 


Ii 


The “Wolfsen group” ' has overseen the various operations conducted 
by them in and through the several corporations so as to be in reality a 


1. The offering circular for ACI so describes them (RE #56, pp A-7 and B-2). In addition, 
in correspondence directed to P&SA on behalf of “companies controlled by the Wolfsen 
family” the stockholders of Wolfsen Land & Cattle Company, Wolfsens’ Feed Lots, Inc., 
and Walti, Schilling & Co (as of May 1971) are described as “the families of Henry B. Wolf- 
sen and the late Lawrence C. Wolfsen” including “the children, their wives as well as grand- 
children.” (CE #3.) 
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single economic entity. While the various operations are housed in sepa- 

rate corporate structures all are operated in a cooperative manner, as in 

a joint venture, for the benefit of this group, rather than the best 

interests of the individual entity. They do not deal, “at arms-length” 

with other corporations within the Wolfsen group control. 

Control of the separate corporations by regulatory supervision, with- 
out control of the four individual Wolfsen Respondents would be like 
trying to shush Charley McCarthy while ignoring Edgar Bergen. 

All of the corporate Respondents are effectively owned and controlled 
by the individual Respondents, and with one or two minor exceptions, 
are almost totally owned by the individual Respondents together with 
other members of their families. In each instance the four individual Re- 
spondents in varying combinations maintain ownership control over Re- 
spondent corporations, as well as over the non-Respondent Wolfsen cor- 
porations. 

Lawrence Wolfsen is the single largest stockholder in Walti-Schilling 
(17.5%) and the second largst stockholder in Wolfsens’ Feed Lots 
(22.9%). Moreover, through his stock ownership in Wolfsens’ Feed Lots 
he is the second largest stockholder in ACI, and he is the largest stock- 
holder in Wolfsen Land and Cattle Company, the “parent” corporation 
from which the other businesses have radiated. He maintains no owner- 
ship interest in Respondent Sunset, which was “spun off” from Wolfsen 
Land and Cattle Company in 1971 or in Wolfsen Livestock Management 
Co., anon-Respondent company created to service ACI accounts. 

Henry B. Wolfsen owns the largest block of stock in Wolfsens’ Feed 
Lots, and the second largest block of stock in Walti-Schilling (16.5%). 
Also, through his stock holdings in Wolfsens’ Feed Lots, he is the largest 
single stockholder in ACI, and he owns 13.5% of the outstanding com- 
mon stock in Wolfsen Land and Cattle Company. Like his nephew, 
Lawrence J. Wolfsen, he owns no stock in Respondent Sunset Cattle 
Company or in Wolfsen Livestock Management Co., both of which are 
substantially owned and controlled by his two sons, Respondents Henry 
A. and Warren L. Wolfsen. 

The stock ownership of these latter two individuals in the various 
Wolfsen companies is virtually identical. Both own 13.9% of the voting 
stock in respondent Walti-Schilling, 16.7% of the voting stock in re- 
spondent Wolfsens’ Feed Lots (and ACI), 25% of the voting stock in Re- 
spondent Sunset Cattle Company and 33.3% of the voting stock in Wolf- 
sen Livestock Management Co. Only their respective stock ownership in 
Wolfsen Land and Cattle Company differs, with Henry A. Wolfsen own- 
ing 9.4% of the stock and Warren L. Wolfsen owning 10%. 

It is worthwhile to compare the percentage of ownership which the re- 
spective Wolfsen families have in each of the Wolfsen businesses. The 
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immediate family of Lawrence C. Wolfsen (now deceased) consists of his 
wife, Myrna Wolfsen, and two children, Lawrence J. Wolfsen and Mary 
Lynn (Wolfsen) Skinner. The family of Henry B. Wolfsen consists, in ad- 
dition to himself, of his wife Helen B. Wolfsen and his four children, 
Henry A. and Warren L. Wolfsen, Joanne (Wolfsen) Mueller, and 
Shirley (Wolfsen) Stoltenberg. 

It is noteworthy that while Lawrence J. Wolfsen is president and man- 
ager of Respondent Walti-Schilling, the combined ownership of the 
members of his immediate family is only 38.1% of the voting stock. 
Members of Henry B. Wolfsen’s immediate family, on the other hand, 
own a controlling 56.9% of the voting stock. 

Similarly, the family of Lawrence C. Wolfsen owns only 41.6% of the 
voting stock in Wolfsens’ Feed Lots, against 58.4% owned by the family 
of Henry B. Wolfsen. The respective families each cumulatively own 
50% of the voting stock in Wolfsen Land and Cattle Company, the 
“parent” company. 

While no single individual exercises voting control over the Wolfsen 
companies, they are nonetheless closely owned, tightly controlled family 
businesses, with the family of Henry B. Wolfsen having the dominant 
interest. That dominant position is reflected by the fact that only the 
Henry B. Wolfsen family is represented in the ownership of Sunset Cat- 
tle Company and Wolfsen Livestock Management Co. Both families are 
represented on the boards of directors and in the management of Re- 
spondents Walti-Schilling and Wolfsens’ Feed Lots, although a cosmetic 
attempt has been made at separation. 

The web of common control was clear in early 1971, and reflected the 
dominant position of the family of Henry B. Wolfsen. At that time 
Henry B. Wolfsen was President and Director of Walti-Schilling and was 
Chairman of the Board of Directors of Wolfsens’ Feed Lots. His elder 
son, Henry A. Wolfsen, was one of two Vice-Presidents of Walti-Schil- 
ling and was President of Wolfsens’ Feed Lots, while his younger son, 
Warren L. Wolfsen, was Assistant Secretary-Treasurer of both Walti- 
Schilling and Wolfsens’ Feed Lots, and also served as Vice-President of 
the latter corporate Respondent. Both Henry A. and Warren L. Wolfsen 
were directors of these two corporate Respondents, as well. At that time, 
the only positions Lawrence J. Wolfsen occupied were that of Vice-Presi- 
dent and Director of Walti-Schilling and Director of Wolfsens’ Feed 
Lots. 

After receiving notification from the Packers and Stockyards Admin- 
istration that the concurrent ownership of a packer (Walti-Schiling) and 
a market agency (Wolfsens’ Feed Lots) was considered to be a violation 
of the Act, the Wolfsens redistributed the offices. 
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This was accomplished, essentially, by having Henry A. Wolfsen, War- 
ren L. Wolfsen and Gerald K. Hoyt resign their respective positions with 
Walti-Schilling. Sometime later, Lawrence J. Wolfsen assumed the role 
of President of Walti-Schilling, following Henry B. Wolfsen’s resigna- 
tion, and he, in turn, resigned as a Director of Wolfsens’ Feed Lots. 
Despite this attempt to give the appearance of separation, however, both 
families maintained their representation in both the Board of Directors 
and management of the respective companies. Henry B. Wolfsen per- 
sonally represented the dominant interest of his family in Walti-Schil- 
ling by assuming the role of Vice-President (he never resigned as Direc- 
tor). It was further represented by Robert Mueller, the brother-in-law of 
Warren Wolfsen, who assumed his position as Assistant Secretary- 
Treasurer upon Warren’s resignation, and also became a Vice-President. 

The family of Lawrence C. Wolfsen was represented on both the Board 
of Directors and in the management of Wolfsens’ Feed Lots by Lawrence 
J. Wolfsen’s brother-in-law, Donald Skinner, who became a Vice-Presi- 
dent and Director in that company. 

It should be kept in mind, too, that the members of the Henry B. Wolf- 
sen family continued to exercise control over Walti-Schilling as stock- 
holders, participating in the election of corporate officers (and in the 
process, ratifying their acts), even after their resignations. 

Another unifying link between the Wolfsen companies is Gerald K. 
Hoyt. Mr. Hoyt serves as Secretary-Treasurer for each of the Wolfsen 
companies except Walti-Schiling, is a Director of many of them, and in 
1972 received a salary from each of them. Until early 1972, he was also 
Secretary-Treasurer and a Director of Walti-Schilling, when he resigned 
those positions. His connection with Walti-Schilling continued well be- 
yond the time of his resignation, however. For example, he received 
$3,570 in salary from Walti-Schiling during the calendar year 1972, 
even though he resigned as Secretary-Treasurer and Director February 
23, 1972. According to his testimony, this payment was for professional 
services provided over the entire year. He also attended a meeting of the 
Walti-Schilling Board of Directors in Los Banos on June 9, 1972 several 
months after his resignation from the Board, and as late as October 9, 
1972 was still signing Walti-Schilling checks. 

Of the 66 positions of control in the seven related corporate shells 
here, the Wolfsen family occupied 47, Hoyt held 10 (6 Secretary- 
Treasurer and 4 Directorship) and the other 9 least influential offices 
were scattered among 6 different people. 

With Wolfsen Land & Cattle Company as the seminal spring, and cor- 
porations formed from time to time to satisfy specific needs resulting 
from growth, legal requirements or expansion of interests, under the 
overall control and direction of the Wolfsen group, some blending of 
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operations, functions and roles would not be surprising. The fine lines 
dividing the corporate structures were blurred in mind and fact. A spirit 
of cooperation on occasion overrode the competitive spirit. 

Employees working for one Wolfsen company performed services for 
other Wolfsen companies. One of the most glaring examples involves the 
use of Elmer Gossett, a packer-buyer employed by Walti-Schilling. In 
addition to his work for Walti-Schilling, he also improperly purchased 
livestock * for Sunset Cattle Company and regularly performed buying 
or other services for Wolfsens’ Feed Lots. WFL paid Elmer Gossett 
bonuses of $1500 in 1970, $2000 in 1971 and $2500 in 1972. 

Similarly, while Sunset Cattle obstensibly had contractual responsibil- 
ity for selling cattle fed at Wolfsens’ Feed Lots for ACI herd owners, the 
actual selling was customarily performed by the Wolfsens’ Feed Lot 
manager. This, in spite of the fact that Sunset Cattle Company was the 
legally registered market agency authorized to buy and sell cattle on 
commission, and Wolfsens’ Feed Lots was not. Wolfsens’ Feed Lots 
would bill for and collect the sales commissions and later transfer those 
commissions to Sunset Cattle. Such delegation of sales duties by a mar- 
ket agency is not legally permissible, In re Jerry Ralls & Faris Callan, 9 
AD 450, 455-56 (1950); In re Gideon Broberg, 10 AD 488, 492-3 (1951). 

As previously stated, Gerald Hoyt continued to perform services for 
Walti-Schilling after he was no longer “officially” connected with it. 

Sunset Cattle Company obtained a 25 cents per hundredweight “kick- 
back” for Wolfsen Land & Cattle Company on cattle purchased by Sun- 
set on commission for others. Those clients then paid the increased price 
including the concealed “kick-back” to WL&CC. 

Walti-Schilling administered its group health insurance policies on 
Walti-Schilling employees through Wolfsen Land & Cattle Company. 

Still another indication of the close interrelationship of the Wolfsen 
businesses is a loan of $250,000 made to Walti-Schilling by Wolfsens’ 
Feed Lots. When one “hand” of the Wolfsen businesses needed capital, it 
obtained it from another “hand” of the family business. It is interesting 
to note in this regard that Henry A. Wolfsen was on both sides of the 
transaction, in that he executed the promissory note on behalf of Walti- 
Schilling in his capacity as Vice-President of Walti-Schilling at the same 
time he was President of the lender Wolfsens’ Feed Lots. 

Even the Wolfsen family members and their associates had difficulty 
keeping things straight sometimes. No one could explain, for example, 
why Walti-Schilling billed Wolfsens’ Feed Lots for expenses that Charles 
Gossett incurred while purchasing livestock for Sunset Cattle Company. 


2. A packer-buyer is limited to purchasing livestock for the packer-employer for 
slaughter only (9 CFR 201.10 (c) ). 
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Sunset Cattle Company refunded buying and selling commissions to 
certain ACI customers because their herd had not done well. Why an 
“independent” market agency (Sunset Cattle) would be concerned by the 
fact that a herd of livestock fed under a managed cattle feeding program 
(ACI) did not do well, let alone give up its commission, is not clear except 
for the dominating loyalty to the “group” welfare. 

Gerald Hoyt as Secretary-Treasurer of six * of the corporations had 
difficulty keeping them distinct from each other. Thus, he used the pro- 
noun “we” to describe both Wolfsens’ Feed Lots and Sunset Cattle Com- 
pany (without specifically identifying either) in testimony and had to be 
questioned several times concerning his use of the collective pronoun in 
reference to the various corporations. (tr 302, 303.) 

In the ACI prospectus, the various Wolfsen businesses, including 
Walti-Schilling, Wolfsens’ Feed Lots and Sunset Cattle Company, are 
commonly denoted as belonging to the “Wolfsen group.” 

Notwithstanding Mr. Hoyt’s imprecise references to the various Wolf- 
sen corporate businesses as “we” when responding to the questions of his 
own counsel, he became semantically adroit when it suited his purpose. 
In responding to questions on cross examination concerning whether the 
Wolfsens’ Feed Lots manager Marvin Baird discussed prices and market 
factors with ACI herd owners before selling their cattle Mr. Hoyt ex- 
plained that Baird would discuss these factors with the customers’ 
“representatives.” He then went on to explain that the representative 
“would be... a Sunset Cattle Company employee rather than an ACI 
employee because ACI hired Sunset to do this for them. ACI personnel, 
the operating personnel, were not confident in this area to perform this 
service.” (tr 323, emphasis supplied.) 

This, in spite of the fact that the key personnel in Sunset Cattle Com- 
pany and ACI are virtually identical. Thus, the fair implication of that 
testimony is that the management of ACI, consisting of Henry A. Wolf- 
sen (President), Warren L. Wolfsen (Vice-President and Assistant Secre- 
tary-Treasurer) and Gerald Hoyt (Secretary-Treasurer) decided that they 
were not competent to discuss price and market factors with Wolfsens’ 
Feed Lots personnel, consisting of Henry A. Wolfsen (President), War- 
ren L. Wolfsen (Vice-President and Assistant Secretary-Treasurer), and 
Gerald Hoyt (Secretary-Treasurer), and that they had best hire Sunset 
Cattle Company, consisting of Henry A. Wolfsen (Vice-President), War- 
ren L. Wolfsen (President) and Gerald Hoyt (Secretary-Treasurer) to per- 


3. Hoyt was Secretary-Treasurer (and Director) of the seventh corporation, also, until re- 
signing from W/S in 1972 and being replaced by Donald C. Skinner, son-in-law of the late 
Lawrence C. Wolfsen. Donald C. Skinner was Assistant Secretary-Treasurer (and Director) 
of ACI, where Hoyt was the Secretary-Treasurer, according to the May 1972 offering cir- 
cular for ACI. (RE #56, A-6.) 
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form this service for them. This paradigm graphically demonstrates the 
inescapable interrelationship of the Wolfsen corporations. 

It is also noted that all of the companies maintained a central business 
office in Los Banos, except Walti-Schilling, which of necessity operated 
from its plant in Santa Cruz. However, Walti-Schilling held Board of Di- 
rectors’ and Stockholder’s meetings in Los Banos and transacted some 
business there. The Wolfsens had a standard form for check requests 
printed to assist in keeping the accounts of the various Wolfsen busi- 
nesses straight. If a Wolfsen company wanted a check issued, the re- 
questing business simply filled in the form and forwarded it to Mr. Hoyt, 
who reviewed, approved and usually signed the check. 

The ease with which such tightly controlled affairs proceeded, and the 
degree of confidence exhibited by the members of the “Wolfsen group” 
in each other is shown by Henry A. Wolfsen holding 1000 shares of Sun- 
set stock in his name even though it was owned by Warren L. Wolfsen. 
This was being done, reportedly, because of a pending divorce action 
against Warren L. Wolfsen. 

Further, the minutes of the October 26, 1972 regular annual meeting 
of the stockholders of WFL show this entry: 


“Henry A. Wolfsen announced that he has been advised by Law- 
rence J. Wolfsen that he did not wish to continue as a director of 


this corporation due to possible conflict with the Federal Packers 
and Stockyards rules and regulations. In this regard it is noted that 
Mr. Wolfsen had not attended a Directors’ or Stockholders’ meeting 
since October, 1969.” (CE #8 (g) (1); emphasis added). 


The evidence here is strong, clear, persuasive, reliable, substantial and 
probative that these operations by the Wolfsen group, carried out thru 
their various corporate shells, constituted a single economic unit, sub- 
divided into separate corporate divisions for reasons of managemental 
convenience, functional unity, accommodation to growth, fragmentation 
of liability and to superficially satisfy legal and ethical requirements. 

The Wolfsen group is compact, initiated by two brothers, with wives, 
children, sons-in-law, and long term employees constituting the control 
nucleous. It is tightly knit, internally loyal, skilled, self-confident. ag- 
gressive, innovative, resourceful, intelligent, and successful. Risk is seen 
only as challenge. They are well led and advised. 

The various operations of the business were built undoubtedly with 
many years of skillful effort, with success bringing new opportunity to 
further expand and grow on new levels and in new directions. However, 
the Wolfsen group was not alone, nor first, in this path. The trend 
towards such expansion and market control was national in scope and 
impact (39 FR 17529, 5/17/74), and required regulatory attention. 
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Thus, here, to give effect to federal regulatory control the individual 
Respondents as well as the corporate Respondents must be reached. The 
corporate entity may be disregarded under appropriate circumstances as 
shown here. Circumvention of federal regulatory control cannot be suc- 
cessfully maintained through creation and manipulation of corporate 
structures. Corn Products Refining Co. v Benson, 232 F2d 554, 565 (2nd 
Cir, 1956); Bruhn’s Freezer Meats v United States Department of Agri- 
culture, 488 F2d 13832, 1343 (8th Cir, 1971); Sebastopol Meat Co. v 
Secretary of Agriculture, 440 F2d 983, 984-6 (9th Cir, 1971); Fred 
Meyer, Inc. v FTC, 359 F2d 351, 367-8 (9th Cir, 1966), revd on other 
grounds 390 US 341; Dale Van Wyk and Van’s Livestock v Bergland, 
#77-1303 (8th Cir 2/1/78). 

The unified Wolfsen family control of all corporations here, if ignored, 
would permit federal regulatory provisions to be circumvented, evaded 
or nullified. The evidence is clear that the individual Wolfsen family 
members are, in effect, transacting a family business through a maze of 
interrelated corporations which are interlocked through stock owner- 
ship, common directors, and common officers. For the most part they 
share a common office, use employees interchangeably, and disregard 
the separateness of the corporations when it is convenient to do so. 
Under these circumstances, and for purposes of enforcement of a federal 
regulatory statute, the individual Respondents must be deemed to be the 
substance, and the corporations the shadow. 


IV 


Section 301 (c) of the Packers and Stockyards Act defines the term 
“market agency” to mean “any person engaged in the business of (1) buy- 
ing or selling in commerce livestock on a commission basis or (2) furnish- 
ing stockyard services. . . ”(7 USC 201, P.L. 94-410). 

Although Sunset Cattle Company was the legally registered buying 
and selling arm of the Wolfsen businesses, its activities were in fact re- 
stricted to livestock buying. This is consistent with Warren Wolfsen’s 
testimony that before it was separately incorporated, Sunset was a buy- 
ing division of Wolfsen Land and Cattle Company. 

There is no evidence in the record to indicate that Sunset Cattle Com- 
pany ever actually sold livestock, but on the other hand, there is a great 
deal of evidence to substantiate Complainant’s allegation that Wolfsens’ 
Feed Lots regularly sold livestock. Livestock buyers for six packers uni- 
formly testified that all of their livestock purchase negotiations at Wolf- 
sens’ Feed Lots were with Marvin Baird or, on a few occasions, some 
other employee of the feedlot. 

It was Baird who showed them what cattle were for sale, who nego- 
tiated and “dickered” with them on price, and who accepted their bids on 
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the spot. Most of these buyers had never even heard of Sunset Cattle 
Company and the others had never dealt with Sunset and did not know 
what it did. Sales commissions were charged, billed and collected by 
Wolfsens’ Feed Lots on cattle they sold. 

The evidence also indicates that Wolfsens’ Feed Lots performed other 
services normally provided by market agencies incident to the sale of 
livestock, such as weighing livestock, printing scale tickets and holding 
the livestock until shipment. 


Wolfsens’ Feed Lots is a market agency by reason of selling cattle on a 
commission basis in commerce, as well as furnishing stockyard services 
(section 301 of the Act; 7 USC 201). The post-sale inter-company trans- 
fer of the sales commissions charged and collected by Wolfsens’ Feed 
Lots, to Sunset Cattle Company, for sales actually made by Wolfsens’ 
Feed Lots, is irrelevant. 


* * * 


The Wolfsen families, and the individual Respondents in particular, 
own and control Walti-Schilling, a packer, and Wolfsens’ Feed Lots, a 
custom feedlot and market agency selling livestock in commerce on com- 
mission. Unified ownership of both entities tends to restrict competi- 
tion, and if left unchecked, may again lead to packer domination and 
control of livestock procurement. 

Packer control over stockyards was a major consideration of Congress 
in enacting the Packers and Stockyards Act. The Supreme Court recog- 
nized this as early as 1922. In Stafford v Wallace, 258 US 495 (1922), a 
case upholding the constitutionality of the Act, the Court noted that: 


The chief evil feared is the monopoly of the packers, enabling them 
unduly and arbitrarily to lower prices to the shipper who sells, and 
unduly and arbitrarily to increase the price to the consumer who 
buys. Congress thought that the power to maintain this monopoly 
was aided by control of the stockyards. [Emphasis supplied], Jd. at 
514-515. 


Custom feedlots have now largely replaced stockyards as marketing 
centers for slaughter cattle. A witness described the functions of a stock- 
yard as follows: 


The services of the stockyard company include facilities for receiv- 
ing, feeding, watering, holding, sorting, selling, buying, weighing 
and delivery and shipment of livestock, as well as providing services 
incident to the receiving and handling of livestock at the market. 
The market agency or agencies provide the actual selling service for 
the consignors of livestock and such additional services as advising 
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producers when to sell their livestock, helping the producer select 
the livestock ready for market, shaping and sorting the livestock 
once it is received at the market, making sure the livestock is cared 
for properly (feed, water, bedding), maintaining expertise on buyer 
demand and livestock prices, obtaining buyers to look at and bid on 
the livestock, seeking the highest available price, promptly paying 
the proceeds of sale and providing full and accurate accountings to 
consignors on the transactions. (CE #52, p 7-8.) 


While recognizing that the primary business of a custom feedlot is 
feeding livestock for other persons, certain obvious parallels between 
stockyards on the one hand and custom feedlots on the other were 
pointed out: 


A custom feedlots’ primary business is feeding livestock for other 
persons. *** At such custom feedlots, facilities are maintained for 
receiving, holding, feeding, watering, sorting, weighing, delivery 
and shipment. At these custom feedlots, the livestock is sold to the 
packer by the owner or the owner’s agent and the feedlot’s facilities 
are used to facilitate the sales transaction, just as the stockyards fa- 
cilities are used at the terminal markets. (CE #52 p 9; emphasis 
supplied). 


Two witnesses with extensive experience in the livestock industry, 
testified that custom feedlots have the same type of facilities and per- 
form essentially the same services that the terminal markets once pro- 
vided. Just as at the terminal markets, facilities are maintained for re- 
ceiving, sorting, holding, feeding and watering cattle. Once cattle are 
ready for sale, Wolfsens’ Feed Lots facilities and personnel are used to 
consummate the sale. 

Wolfsens’ Feed Lots personnel maintain expertise on buyer solvency, 
market trends, and all other livestock marketing factors. After the cat- 
tle are sold they are held at the feedlot until delivery and are weighed by 
Wolfsens’ Feed Lots personnel on Wolfsens’ Feed Lots scales prior to 
shipment. Wolfsens’ Feed Lots’ facilities are, of course, open to all 
buyers. The sales are private treaty. (9CFR201.69.) 

Livestock procurement is not fully competitive, with more market 
power on the buying side than there is on the selling side of the fence. 
While feedlots offer greater flexibility to the seller with reference to the 
timing of the sale, over terminal markets, it still does not balance the 
equasion. For example, the costs will sometimes more than offset the 
gain in weight or price changes while the seller waits for a better 
market. 

Procurement of fed cattle is now more localized, and feedlots are a 
greater market source than terminal markets. In particular here, W/S ac- 
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quires its “fat cattle” within a radius of 150 miles or less from its plant. 
On the other hand, WFL sells over 90% of its livestock to packers within 
a 100 mile radius of the feedlot. 

When questioned why Walti-Schilling purchased one-third (actually 
an average of 42% over a four-year period from 1971-74, RE #65) of its 
cattle for slaughter from Wolfsens’ Feed Lots, Mr. Gossett replied that 
freight and transportation costs were favorable, adding that where the 
“freight and shrink are in line, you will go where you can buy them the 
cheapest.” (tr 355.) On the other hand, it is noted that eight of the 
nine largest packers who buy livestock from Wolfsens’ Feed Lots are also 
all located within 100 miles of the feedlot (tr 347-8; RE # 62, p 1). In 
spite of such opportunity for competitive purchasing, W/S purchases 
about one-third of all the livestock for slaughter Wolfsens’ Feed Lots had 
for sale, or 29,688 head of livestock in 1972-3, compared to 18,351 head 
of livestock purchased by the second largest buyer at Wolfsens’ Feed 
Lots (who was 90 miles away), and 31,582 head purchased by the other 
seven packers combined. 

Specifically, W/S purchased 59% of the cattle it slaughtered in 1971 
from WFL, 35% in 1972, 42% in 1973, 31% in 1974 and 32% in two 
months of1975. (tr360; RE #64.) 

The large percentage of purchases in 1971 was attributed to the fact 
that the W/S packinghouse operations were not separated from “the 
other related Wolfsen entities, the feed lot, as an example.” _ (tr 365.) 
When pressed to elaborate on the sharp decline of purchases after 1971 
Lawrence John Wolfsen, President of W/S, stated “[t]he philosophy that 
prevails currently of the feed lot selling as high as possible and the pack- 
inghouse buying as low as possible is most truly reflected, I think, in the 
years 1972 forward.” (tr 366.) 

Mr. Lawrence John Wolfsen could not recall any reason why the 1973 
WIS purchases from WFL bulged upward 7% over 1972 and 9% over 
1974, but he seemed to doubt that it was related to the “wage price 
freeze” (tr 366) imposed on the packing industry. 

However, another witness, Gerald K. Hoyt testified that 

“I can remember specifically the summer of 1973, during the in- 
famous price freeze on fat cattle, that we had numerous conversa- 
tions with regard to whether or not cattle should be sold at that 
price, freeze price, or whether they should be delayed and sold after 
the price freeze was up. 


Q. Asa matter of curiosity, what did you decide? 


A. We decided to sell as many as we could. Unfortunately, not 
enough of them were sold because, contrary to everybody’s pre- 
dictions that the price would go up, immediately after the price 
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freeze went off, that was not the case and the price went down. 
So we decided to sell, and made the right decision, but not 
enough of them were actually sold because the packers were in a 
very difficult position at that time. The whole industry came toa 
standstill.” (tr 299.) 


Another perspective is provided in testimony given by a farmer organ- 
izational representative received at the 1974 rulemaking hearing con- 
cerning the relationship of packers and custom feedlots: 


“Let there be no doubt about it, a vertical link-up of meat packers with the 
steady availability and volume of the big custom feedlots, while advantageous to 
both of these parties, definitely would not be advantageous to independent live- 
stock producers. We have already seen enough of packer feeding of livestock to 
say that with conviction. 


Beef sells on a national market and is also beginning to sell on the international 
market. The effect of dominance by big feeder-packer link-ups would certainly be 
felt beyond the particular areas in which they operate. Jt is hard enough on the 
nerves these days to decide when to load out cattle for the terminal market with- 
out having to worry that by the time they arrive some big packer will have de- 
cided meantime to call in several loads from a linked-up feedlot. 

Our Farmers Union members have felt for some time that the Packers and 
Stockyards regulations relating to custom feedlot activities should be firmed up 
to prevent conflict of interest and to help maintain a strong competitive market 
system. Thus, we strongly endorse the proposal that is the subject of this hear- 
ing.” (39FR 17532; emphasis added.) 


Mr. Henry B. Wolfsen, Vice-President and Director of W/S, Chairman 
of the Board and Director of WFL, President and Director of WL&CC. 
and a major stockholder of Romero Ranch Co., testified “[t]here is 
always five or six or seven buyers that visit your feed lot at least once a 
week and if you don’t like the price that one buyer has, you can hold your 
cattle for a week for another buyer without any penalty and without 
loss.” — (tr 375.) 


Without quibbling here about the risk of loss in waiting for market im- 
provement, the point is that under private treaty sales it is wide open to 
favor a closely-related packer-buyer over others. There would be no rec- 
ord, knowledge or public evidence of such favortism. Even if public rec- 
ords of such transactions were maintained, they undoubtedly would re- 
quire skilled analysis and evaluation taking into consideration other 
markets records, information and trends before any questionable con- 
duct or misconduct was exposed. Such information would be of little as- 
sistance to lay members of the public. 
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The several packinghouse buyers who purchased from WFL testified 
that the feedlot manager told them which pens of cattle were for sale, 
negotiated the price almost without exception on the spot and accepted 
or rejected the bid figure without delay. 

The potential is real for an organizationally closely-related packer- 
buyer to be the beneficiary of any close question, to the detriment of his 
competitors. Such questions would include supply preferences, quality 
preferences, marginal price changes within outside pricing bracket 
limits, as well as reduced feeding and watering preceding weighing for 
delivery to the purchaser (normally within the week following the date 
of the sale). 

The ownership of both a packinghouse and a custom feedlot/market 
agency tends to concentrate the industry, encourage vertical combina- 
tions and restrict competition. The role of the custom feedlot/market 
agency is now analogous to the stockyard role in marketing of livestock. 
Unified ownership of both a custom feedlot/market aency and a packing- 
house is subject to all of the same vices as unified ownership of both a 
stockyard and packinghouse. 


V 


Additional specific ard jurisdictional findings follow. 

1. Walti-Schilling & Company is a California corporation with its 
principal place of business located at Santa Cruz, California, and is now 
and was at all times material to this proceeding a packer, as that term is 
defined in the Act, engaged in the business of slaughtering livestock pur- 
chased in commerce and preparing, packing, selling and distributing 
meat in commerce. 

At all times material to this proceeding Lawrence J. Wolfsen, Henry 
B. Wolfsen, Henry A. Wolfsen and Warren L. Wolfsen cumulatively 
owned 61.8 percent of the outstanding common stock in Walti-Schilling, 
with an additional 33.2 percent of the outstanding common stock being 
owned by other members of the Wolfsen families. 

Lawrence J. Wolfsen is the nephew and Henry A. Wolfsen and Warren 
R. Wolfsen are the sons of Henry B. Wolfsen. 

2. In connection with its business as a packer, Walti-Schilling pur- 
chases livestock for slaughter principally in the geographical area of 
California bounded on the south by Arroyo Grande, inland and slightly 
north to Bakersfield and north to Stockton. For the period 1971 through 
1974, Walti-Schilling obtained from 31 percent to 59 percent, or an 
average of 42 percent of its total supply of slaughter animals from Re- 
spondent Wolfsens’ Feed Lots. Its principal area for marketing meats 
and meat food products is bounded on the south by the lower Monterey 
Peninsula, inland to Stockton, north to Sacramento and west to the 
coast. 
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In 1972, Walti-Schilling slaughtered approximately 2.1 percent of the 
live cattle slaughtered in California, and 5.3 percent of the live cattle 
slaughtered in northern and central California. It sold 1.3 percent of the 
wholesale beef, including both dressed beef imported into California and 
live cattle slaughtered in California. 

The evidence does not support a proposed finding concerning the com- 
petitive nature of the wholesale beef market in California. *‘ Such a find- 
ing would be irrelevant to the issue here. The focus here is on livestock 
procurement (not yet beef), organizational structures, ownership and 
operation with inherent conflicts of interest which lead to restriction of 
competition. 

The evidence here is reliable, probative and substantial in showing 
that livestock procurement is not fully competitive, with some tend- 
encies toward monopolistic price-making already present in the system. 
The primary market for procurement of fed cattle for slaughter is local- 
ized, and only reaches out beyond the locality when economic advantage 
exists for the purchaser. 

3. Wolfsens’ Feed Lots, Inc. is a California corporation with its prin- 
cipal offices located at Pacheco and West I Street, Los Banos, California, 
and is now and was at all times material to this proceeding a market 
agency, as that term is defined in the Act, selling livestock on a commis- 
sion basis, and a custom feedlot feeding livestock for the accounts of 
others. 

At all times material to this proceeding Lawrence J. Wolfsen, Henry 
B. Wolfsen, Henry A. Wolfsen and Warren L. Wolfsen cumulatively 
owned 79.8 percent of the outstanding stock in Wolfsens’ Feed Lots, 
with the total remaining outstanding common stock being owned by 
other members of the Wolfsen families. 

4. Wolfsens’ Feed Lots operates a custom feed lot whose principal 
business is to change the character of live cattle from light young cattle 
for which there is little or no consumer market, to older, heavier cattle 
for which there is a substantial consumer market, by providing scientif- 
ically balanced feed, water and a favorable environment over a period of 
time sufficient to enable the cattle to gain in weight and quality. This 
usually takes several months. 

For this purpose, Wolfsens’ Feed Lots maintains work alleys, pens for 
holding livestock, scales, truck loading facilities and facilities for feed- 
ing and watering livestock. 

A custom feedlot, such as Wolfsens’ Feed Lots, operates as a market 
for fed cattle open to all prospective buyers. When livestock is ready for 


4. The Complainant’s evidence was that “{o]n a national basis, the wholesale distribution 


of beef is generally considered to be a highly competitive business.” (CE #53, p 13; em- 
phasis added.) 
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sale, Wolfsens’ Feed Lots manager shows the cattle to prospective 
buyers and negotiates the terms of the sale with them. 

After being sold the cattle remain at the custom feedlot pending deliv- 
ery to be scheduled the following week. The cattle are weighed at the 
custom feedlot at the time of delivery. 

The approximate capacity of Wolfsens’ Feed Lots is 18,000 head, and 
in 1974 it was the second largest feedlot in the northern California area. 

The principal market for livestock fed at Wolfsens’ Feed Lots is a ra- 
dius of 100 miles or less from the feedlot. Approximately 90 percent of 
all cattle fed at Wolfsens’ Feed Lots are marketed to packers located 
within a 100 mile radius of the feedlot. 

Wolfsens’ Feed Lots, Inc. in 1974 fed 1.88 percent of all cattle fed in 
northern California and 3.8 percent of all cattle fed in central and north- 
ern California. Over 35 custom feedlots operated in central and northern 
California. 

There are significant differences between marketing cattle from a cus- 
tom feedlot and a terminal market. The cattle in a custom feedlot are in 
an environment to which they are accustomed. The manner in which 
they are fed and watered is under the control of the feedlot operator. 
Whether the cattle are fed and watered to the same extent during the 
last 24 to 48 hours before delivery to the packer purchaser is entirely 
within the control and direction of the feedlot operator. 

While there is certainly more flexibility in marketing cattle through a 
custom feedlot, as compared to a terminal market, market changes can 
favor either the buyer or seller when a sale is delayed pending market 
improvement. The market is not always predictable. Delay of the sale 
pending market improvement has to be measured against maintenance 
costs during the delay, and such costs are not always recoverable. 

Cattle marketed through a terminal stockyards usually must be sold 
promptly, and may lose weight in an unfamiliar environment. with a de- 
layed sale exposed to similar market change risks. However, on balance. 
there is more flexibility in marketing through a custom feedlot than 
there would be marketing through terminal stockyards, but this advan- 
tage to the seller from the custom feedlot would be more than nullified if 
there were not full, fair competitive practices followed at the custom 
feedlot. No doubt these are some of the reasons why there has been tre- 
mendous growth in feedlots and a corresponding decline to terminal 
markets, with custom feedlots largely replacing terminal markets as the 
nation’s principal livestock outlet. 

The selling of fat cattle is in no way “incidental” to the business of 
Wolfsens’ Feed Lots, and the period of time and energy devoted to the 
sale as opposed to the time and energy to maintain the cattle, is irrele- 
vant and immaterial. The timing and conditions of the sale can be crucial 
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to the entire process. Skill, experience, market knowledge and expertise 
are recognized as vital to the sale. The sale in a fluctuating market can 
well be crucial to the success of the entire operation and program. A fail- 
ure at the point of sale in an unstable market ° can be as discomforting 
for the herd-owner seller as it is for the swan diver, who after many 
years of continuous practice, finally executes a perfect swan dive, only to 
find the pool was empty of water. 

As noted earlier, a market agency cannot legally delegate to another 
its duty to execute orders on behalf of its clients or customers. Jn re Jer- 
ry Ralls & Faris Callan, supra; In re Gideon Broberg, supra. 

5. Sunset Cattle Company is a California corporation with its princi- 
pal business offices located at Pacheco and West I Street, Los Banos, 
California, and is now and was at all times material to this proceeding a 
market agency, as that term is defined in the Act, buying livestock on a 
commission basis. 

At all times material to this proceeding Henry A. Wolfsen and Warren 
L. Wolfsen cumulatively owned 50 percent of the outstanding common 
stock in Sunset Cattle Company. The remaining 50 percent was owned 
by Gerald Hoyt and James Carneal, Welfsen employees, in equal shares. 

6. Lawrence J. Wolfsen is now and was at all times material to this 
proceeding a substantial owner of Walti-Schilling and Wolfsens’ Feed 
Lots, and prior to October 26, 1972 was a Director of Wolfsens’ Feed 
Lots. 

7. Henry B. Wolfsen is now and at all times material to this proceed- 
ing was a substantial owner of Walti-Schilling and Wolfsen’s Feed Lots. 

8. Henry A. Wolfsen is now and was at all times material to this pro- 
ceeding a substantial owner of Walti-Schilling, Wolfsens’ Feed Lots and 
Sunset Cattle Company, and prior to February 23, 1972 was Vice-Presi- 
dent and Director of Walti-Schilling. 

9. Warren L. Wolfsen is now and was at all times material to this pro- 
ceeding a substantial owner of Walti-Schilling, Wolfsens’ Feed Lots and 
Sunset Cattle Company, and prior to February 27, 1972 was Assistant 
Secretary-Treasurer and Director of Walti-Schilling. 

In addition, Warren L. Wolfsen was at all times material to this pro- 
ceeding registered with the Secretary of Agriculture as a dealer to pur- 
chase livestock for slaughter only for Walti-Schilling. 

10. Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen and 
Warren L. Wolfsen, collectively and in combination with one another, 
own controlling interests in Walti-Schilling and Wolfsens’ Feed Lots, 
and in varying combinations, direct, manage and control said corpora- 
tions. 


5. It is assumed that the price variations are more restricted with a smaller range of 
negotiability in a relatively calm, stable, predictable market. However, even under such 
conditions, favoritism other than price can be extended to a favored buyer. 
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11. Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen and 
Warren L. Wolfsen are “packers” as that term is defined in the Act (7 
USC 191 (4) as it existed before amendment 9/13/76) as well as the “alter 
ego” of Walti, Schilling & Co. for federal regulatory purposes. 

12. Henry A. Wolfsen and Warren L. Wolfsen, collectively and in 
combination with one another, own 50 percent of the outstanding com- 
mon stock in Sunset Cattle Company and direct, manage and control 
said corporation, and for federal regulatory purposes are the alter ego of 
Sunset Cattle Company. 

13. The respective percentage of stock ownership and management 
positions of the individual Respondents with respect to the corporate Re- 
spondents, at all times material to this proceeding, are as follows: 


Walti, Schilling Wolfsens’ Feed Sunset Cattle 
& Co. Lots. Inc. Company 
Lawrence J. Wolfsen 17.5 (Pres., Gen 22.9 
Mer., Dir.) 
Henry B. Wolfsen 16.5 (V. Pres., 23.5 (Chrmn. 
Dir.) of Bd., Dir.) 
Henry A. Wolfsen 13.9 16.7 (Pres.. 25(V. Pres., 
Dir.) Dir.) 
Warren L. Wolfsen 13.9 16.7 (V. Pres.., 25 (Pres., 
Assist. Sec. Dir.) 
Trea., Dir.) 


14. Respondent corporations, together with certain non-respondent 
corporations including Wolfsens’ Land and Cattle Company and Agricul- 
tural Concepts Inc., are and were at all times material herein operated as 
an integrated economic unit, in most cases sharing the same business of- 
fices, under the direction and control of the individual Respondents and 
other Wolfsen family members. 

The corporations form an economic daisy chain following the flow of 
livestock from the producer to the wholesaler. These corporations are in- 
terrelated and blended at the control, financial, administrative and 
operational levels. When convenient, they shared employees services. 
They have a common heritage, and developed along a single straight line 
economic path from level to level as growth and other considerations jus- 
tified the step. 

As legal complications arose, they “reorganized” exchanging offices in 
various corporations to provide the appearance of separating control 
along legally acceptable lines. However, in the checks and balances nec- 
essary for their own personal economic interests, controlling offices in 
Walti-Schilling were allocated to one family, but controlling stock for 
Walti-Schilling was retained in another family. A pattern of checks and 
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balances protecting the individual interests of the persons concerned 

exists through the structure of all of the corporations concerned. 

The interests of one corporation at times were sacrificed for the bene- 
fit of another corporation. Benefits were obtained or shared with other 
“independent” corporations without legal or economic basis or justifica- 
tion. 

The evidence as a whole is not persuasive that these corporations in 
their interrelationships operated at arms-length when dealing with one 
or another, and on the contrary, it is persuasive that they fully cooper- 
ated with each other for the benefit of the Wolfsen group. 

The proposed finding that the several corporations conducted their 
business through their employees in a fully competitive and uncontami- 
nated fashion, without reference to the interests of anyone other than 
their corporate employer, is not persuasive nor convincing. The evidence 
of exchanged services, bonuses paid to persons employed by “competi- 
tor” corporations, benefits obtained for corporations not providing any 
services and the sacrifice of corporate interests at times for the benefit 
of other corporations, is not compatible with Respondents proposed 
finding. 

The evidence to the contrary shows that they were collectively, at 
times, engaged in a cooperative effort and/or joint venture where the 
benefit to other Wolfsen group corporations was superior to the benefit 
of the individual entity. What was best for the group, was best for the 
member. 

15. Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen, and 
Warren L. Wolfsen, presently and at all times material to this proceed- 
ing, participated in and controlled the management of Walti-Schilling, 
Inc. and/or maintained substantial ownership interests in Walti-Schill- 
ing, Inc., a packer, while at the same time participating in and control- 
ling the management of, and/or maintaining substantial ownership in- 
terests in the custom feed lot and market agency business of Wolfsens’ 
Feed Lots and, in the case of Henry A. Wolfsen and Warren L. Wolfsen, 
the market agency business of Sunset Cattle Company. 

16. Walti-Schilling, Inc., presently and at all times material to this 
proceeding, permitted Lawrence J. Wolfsen, Henry B. Wolfsen, Henry 
A. Wolfsen and Warren L. Wolfsen to maintain substantial ownership 
interests in it and/or to participate in its management and formulate, di- 
rect and control its policies while, at the same time, said Lawrence J. 
Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen and Warren L. Wolfsen 
maintained substantial ownership interests in, and/or participated in 
and controlled the management of the custom feed lot and market agen- 
cy business of Wolfsens’ Feed Lots, and, in the case of Henry A. Wolfsen 
and Warren L. Wolfsen, the market agency business of Sunset Cattle 
Company. 
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17. Wolfsens’ Feed Lots, presently and at all times material to this 
proceeding, permitted Lawrence J. Wolfsen, Henry B. Wolfsen, Henry 
A. Wolfsen and Warren L. Wolfsen to maintain substantial ownership 
interests in it and/or to participate in its management and formulate, di- 
rect and control its policies and operations while, at the same time said 
Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen and Law- 
rence L. Wolfsen maintained substantial ownership interests in, and/or 
participated in and controlled the management of the packer business of 
Walti-Schilling, Inc. 

18. Sunset Cattle Company, presently and at all times material to this 
proceeding permitted Henry A. Wolfsen and Warren L. Wolfsen to 
maintain substantial ownership interests in it and/or to participate in its 
management and formulate, direct and control its policies and opera- 
tions while, at the same time, said Henry A. Wolfsen and Warren L. 
Wolfsen maintained substantial ownership interests in and/or partici- 
pated in and controlled the management of the packer business of Walti- 
Schilling, Inc. 

19. Walti, Schilling, Inc. on April 28, 1971, under the direction and 
control of Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen 
and Warren L. Wolfsen, received and accepted a loan in the amount of 
$250,000.00 from Wolfsens’ Feed Lots, a custom feed lot and market 
agency substantially owned and controlled by said Lawrence J. Wolfsen, 
Henry B. Wolfsen, Henry A. Wolfsen and Warren L. Wolfsen. Said loan 
was repaid in April 1973. 

20. Charles Elmer Gossett, an individual employed by Walti, Schill- 
ing, Inc. was registered with the Secretary of Agriculture as a dealer to 
purchase livestock for slaughter only on behalf of Walti-Schilling, per- 
formed services for and regularly received compensation from Wolfsens’ 
Feed Lots during the years 1970 through 1972. 

21. During the period commencing September 29, 1972 and continu- 
ing through December 4, 1972, Charles Elmer Gossett, while employed 
as a packer-buyer by Walti, Schilling, Inc. purchased 2,945 head of cattle 
on behalf of Sunset Cattle Company as set forth in paragraph 5 of the 
Complaint. 

Notwithstanding the fact that the livestock referred to above were 
purchased on behalf of Sunset Cattle and that Sunset Cattle assessed 
buying commissions totaling $3,552.08 in connection with such pur- 
chase transactions, Wolfsens’ Feed Lots was billed by Walti-Schilling for 
Gossett’s expenses incurred in connection with such purchases. 

Sunset Cattle performed no buying services and incurred no expense 
in connection with such purchases. 

22. In addition to the livestock purchase transactions referred to in 
paragraph #21, Charles Elmer Gossett regularly performed buying serv- 
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ices for Wolfsens’ Feed Lots during the years 1970 through 1972 while 
employed as a packer-buyer by Walti-Schilling. 

23. In connection with the transactions referred to in paragraphs #21 
and #22, Walti-Schilling, under the direction and control of Lawrence J. 
Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen and Warren L. Wolfsen, 
regularly permitted or required its employee Charles Elmer Gossett to 
purchase livestock on behalf of Wolfsens’ Feed Lots and Sunset Cattle 
Company. 

24. J.G. Boswell is a custom feedlot having feedlots in Corcoran, 
California and Litchfield Park, Arizona. 

25. Agricultural Concepts, Inc. (ACI) was at all times material to this 
proceeding a livestock investment company owned and controlled by 
Wolfsens’ Feed Lots and had its business offices at Pacheco and West I 
Streets, Los Banos, California. 

26. ACI, in carrying out its obligations to its investor/feeder custom- 
ers, arranged from time to time for investor owned livestock to be fed at 
J. G. Boswell’s feedlots in Corcoran, California and Litchfield Park, Ari- 
zona. When such livestock had attained slaughter weight, Boswell would 
offer the livestock for sale to various packers. 

In connection with the sale of ACI livestock, Boswell personnel would 
show such livestock to prospective buyers, negotiate terms of sale, ac- 
cept or reject bids and weigh the livestock at time of delivery. 

27. On or about the dates and in the transactions more particularly 
described in paragraph VI of the Complaint, and at various dates be- 
tween February 7, 1972 through November 17, 1972, Sunset Cattle, un- 
der the direction and control of Henry A. Wolfsen and Warren L. Wolf- 
sen, wilfully caused selling commissions in the amount of 25 cents per 
hundredweight to be deducted from the proceeds of fat cattle sold by 
J. G. Boswell for the accounts of ACI customers, and obtained such com- 
missions from said J. G. Boswell, notwithstanding the fact that all sell- 
ing services were performed by Boswell personnel and Sunset Cattle 
Company performed no selling services in connection with such transac- 
tions. 

Respondent’s proposed finding that Sunset Cattle had responsibilities 
in connection with the handling of cattle for ACI, including services in 
connection with their purchase, sale, arrangements for placing them on 
feed, and the like, for which it was agreed that “Sunset Cattle Company 
would receive compensation at the rate of 25 cents/hundredweight at 
the time of sale” is inaccurate and irrelevant. The contract which Sunset 
Cattle purportedly used with herd owners called for Sunset to “purchase 
and sell” for them. All other supervisory responsibilities appeared to be 
placed in ACI and/or the Wolfsen Livestock Management Company. It is 
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irrelevant because in fact the sales were made by WFL personnel, not 
Sunset Cattle personnel. 

Respondents proposed finding that “dealers and market agencies cus- 
tomarily permit custom feedlot personnel to handle the incidental me- 
chanics of sale” is unacceptable due to vagueness. If it means buying or 
selling livestock in commerce as an employee or agent of another, or on 
commission, such buying and selling requires registration with the Pack- 
ers and Stockyards Administration as a dealer and/or market agency as a 
prerequisite. In the absence of such registration, such conduct is in viola- 
tion of the Act and related regulations. (9 CFR 201.10 (a).) 

Dealers and market agencies which customarily permit custom feedlot 
personnel to handle the “incidental mechanics of sale” are performing in 
an illegal fashion if the “incidental mechanics of sale” actually mean, as 
Respondent proposes in its proposed finding #25 that “Boswell person- 
nel would show such livestock [on behalf of ACI and its investor/herd 
owner clients] to prospective buyers, negotiate terms of sale, accept or 
reject bids and weigh the livestock at the time of delivery” (bracketed 
material added), if the selling personnel are not registered with the Sec- 
retary of Agriculture as dealers or market agencies under the Packers 
and Stockyards Act. 


“Q. Did Marvin Baird actually sell all or almost all of the cattle at 
Wolfsens’ feedlots without regard to who owned them? 


A. Thatis correct. 


Q. Do you know whether that practice, that is, the practice of 
having a feedlot employee actually sell all cattle without re- 
gard to who owns them, do you know whether that is the uni- 
form practice in the feedlots? 


A.  Itisa uniform practice in feedlots where the feedlot has a man 
of Marvin Baird’s caliber and ability.” (tr 295-96.) 


The record is clear that the buying and selling of cattle involves skill, 
knowledge, personal technique and experience with both cattle and peo- 
ple, which cannot in any fair way be characterized as “incidental me- 
chanics of sale”, like it was a drugstore clerk selling cigarettes and can- 
dy. 

Respondents proposed findings #25 and #27 appear to be in conflict 
concerning duties which Sunset Cattle was to perform. Sunset Cattle’s 
contract (RE #58) provided only for buying and selling cattle for herd 
owners. Overlapping of duties owed to herd owners by Sunset Cattle, 
Wolfsen Livestock Management Co. and ACI is again illustrated in those 
proposed findings by Respondents. 
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28. In connection with the purchase of livestock for the accounts of 
others it was the policy of Sunset Cattle Company to assess a buying 
commission of 25 cents per hundredweight. 

Similarly, it was the policy of Wolfsens’ Feed Lots to assess a selling 
commission of 25 cents per hundredweight on all sales of fat cattle fed 
for the accounts of others at the feedlot and sold by Wolfsens’ Feed Lots 
personnel from the feed yard. 

It was the further policy of Wolfsens’ Feed Lots to “pass on” these sell- 
ing commissions to Sunset Cattle notwithstanding the fact that Sunset 
Cattle performed no selling services in connection with such sales. 

29. On or about the dates and in the transactions set forth in para- 
graph VII of the Complaint, Wolfsens’ Feed Lots and Sunset Cattle Com- 
pany made discriminatory payments in the form of rebates or “kick- 
backs” to certain feedlot customers of buying and selling commissions 
assessed by said Respondents in connection with certain purchases 
and/or sales of livestock for the accounts of said customers. 

The blending of functions and roles of the various “separate” corporate 
obligations and duties is dramatically illustrated in the evidence present- 
ed by Respondents to explain and justify those discriminatory pay- 
ments. It also illustrates the operating philosophy that the good of the 
Wolfsen group is paramount to the individual corporate entity. 

Respondents’ proposed finding that the rebates were made to resolve 
disputes or misunderstandings “papers over” the problem. There were no 
grounds to make any of those rebates. 

30. Wolfsen Land and Cattle Company (WL&CC) is a farming and 
ranching business substantially owned, operated and controlled by Law- 
rence J. Wolfsen, Henry B. Wolfsen, Henry A. Wolfsen and Warren L. 
Wolfsen with its principal business offices located at Pacheco and West I 
Street, Los Banos, California. 

At all times material to this proceeding, Lawrence J. Wolfsen owned 
16.9% of the common stock in WL&CC and was a Director; Henry B. 
Wolfsen owned 13.5% of the common stock in WL&CC and was Presi- 
dent and a Director; Henry A. Wolfsen owned 9.4% of the common stock 
in WL&CC and was a Vice-President and Director; and Warren L. Wolf- 
sen owned 10% of the common stock in WL&CC and was Vice-President, 
Assistant Secretary-Treasurer, and a Director. 

Cumulatively, said individual Respondents owned 49.8% of the out- 
standing stock in WL&CC, the total remaining shares being owned by 
other members of the Wolfsen families. 

31. Pursuant to agreements, understandings or arrangements with 
two livestock dealers, Capitol Cattle Company, Brawley, California and 
Ed Longcope, San Marcos, Texas, in transactions set forth in paragraph 
VIII of the Complaint, Sunset Cattle Company purchased livestock from 
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said dealers and wilfully caused the purchase price of the livestock to be 
marked-up or increased without the knowledge of its principals, by an 
amount equal to 25 cents per hundredweight. 

Sunset Cattle Company paid Capitol Cattle and Ed Longcope the price 
including the concealed mark-up and then added on an additional 25 
cents per hundredweight buying commission of its own. 

Capitol Cattle Company, and Ed Longcope, in turn, rebated or “kicked- 
back” the undisclosed mark-up to Wolfsen Land and Cattle Company, 
which performed no services in connection with those purchases. 

Said undisclosed price increases or “mark-ups” were in addition to the 
buying commissions charged by Sunset, and resulted in Sunset’s princi- 
pals being assessed both the concealed price mark-up and a market agen- 
cy buying commission on the same transaction. 

Respondents’ contention that Sunset Cattle could not have purchased 
like cattle elsewhere at a cheaper price is unsupported in this record. 
Even if it were record-supported, the obligation of Sunset Cattle com- 
pany was to purchase cattle for its principals at the lowest possible price. 

Respondents’ contentions that the practice was a result of “under- 
standings made years ago regarding services available from Wolfsen 
Land & Cattle Company” are neither relevant nor material. (Resp. brief 
p 49.) 


VI 


Efforts to maintain a competitive atmosphere in the marketing of live- 
stock and meat packing industry have a long history. United States v. 
Swift & Company, 122 Fed 529 (7th Cir 1903), affd 196 US 375 (1905); 
Report of the Federal Trade Commission on the Meat Packing Industry, 
Summary and Part I (June 24, 1919). 

Prior to the enactment of the Packers & Stockyards Act in 1921, Con- 
gress had enacted certain measures designed to prohibit, in some re- 
spects, monopoly, restraint of trade, and unfair competition, viz. the 
Sherman Antitrust Act (Act of July 2, 1890; 26 Stat 209); the Clayton 
Antitrust Act (Act of October 15, 1914; 38 Stat 730); section 5 of the 
Federal Trade Commission Act (Act of September 26, 1914; 38 Stat 
719), prohibiting “unfair methods of competition in commerce”; and sec- 
tion 3 of the Interstate Commerce Act (Act of February 4, 1887; 24 Stat 
380). 

Due to doubts about the efficacy of these Acts adequately maintaining 
a competitive atmosphere in marketing livestock and meat packing, 
Congress enacted the more far reaching provisions of the Packers and 
Stockyards Act, 1921. 

Sections 202 (a) and 312 (a) of the Packers and Stockyards Act are 
similar to the prohibition in section 5 of the Federal Trade Commission 
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Act against “unfair methods of competition” (15 USC § 45). However 
sections 202 (a) and 312 (a) make it unlawful for a packer, dealer or mar- 
ket agency to “engage in or use any unfair, unjustly discriminatory, or 
deceptive practice or device...” incommerce. (7 USC §§ 192, 213.) 
Further, the provisions in sections 202 (a) and 312 (a) embrace every- 
thing that was made unlawful by the Clayton Act of 1914, but “the pro- 
visions of this Act go farther than the prohibitions in the Clayton 
Act.” (61 Cong. Rec. 1887.) 

The prohibitions in sections 202 (a) and 312 (a) of the Packers and 
Stockyards Act was also intended to go further than the prohibition in 
§ 5 of the Federal Trade Commission Act against “unfair methods of 
competition”. (61 Cong. Rec. 1805-06.) This was made plain at the time 
of enactment of the Packers and Stockyards Act: 


As to the intent of the language “unfair competition” [in § 5 of the 
Federal Trade Commission Act] it includes Acts which constitute a 
violation of the rights of the competitor, and it must be a method 
which is used by a competitor on the same plane. . . . For instance, 
the method of competition used by the manufacturer which we 
might think was a violation of the moral rights of the wholesaler 
would not be a violation of the Federal Trade Commission Act, be- 
cause the interpretation of that is that it must be an unfair method 
as between competitors who stand on the same plane 

[language in §§ 202 (a) and 312 (a) of the Packers and Stock- 
yards Act] goes further than that, as it affects the public interest to 
a large extent, and the unfair competition or unfair practices as be- 
tween the packer and the general public, the packer and the pro- 
ducer, and any other agency connected with the marketing of live- 
stock. . . . (61 Cong. Rec. 1805.) 


Thus, the broader and more comprehensive language of the Packers 
and Stockyards Act was not accidental. See also 61 Cong. Rec. 1887; 61 
Cong. Rec. 1805-1806. It was also subjected to immediate constitutional 
assault. Stafford v. Wallace, 258 US 495, (1922). 


“The bill agreed to in conference is, as before stated, substantially 
the same as it was passed by the House. . . . It gives the Secretary of 
Agriculture complete visitorial, inquisitorial, supervisory, and regu- 
lator power over the Packers & Stockyards. It extends over every 
ramification of the Packers and Stockyards transactions in connec- 
tion with the packing business. It provides for ample court review. 
The bill is designed to supervise and regulate and thus safeguard 
the public and all elements of the packing industry from the pro- 
ducer to the consumer, without injury or to destroy any unit in it. It 
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is the most far-reaching measure and extends further than any pre- 
vious law into the regulation of private business with few excep- 
tions, the war emergency measure and possibly the Interstate Com- 
merce Act. 61 Cong. Rec. 4783. See also H. R. Rep. NO. 77, 67th 
Cong., 1st Sess. 2; 61 Cong. Rec. 1799, 1801, 1805, 1806, 1872, 
8310. 


The breadth of the Packers and Stockyards Act, which is manifest in 
the legislative history of the Act, has been repeatedly recognized and 
confirmed by the courts. Wilson & Company v. Benson, 286 Fed 2d, 891, 
895 (7th Cir 1961); Swift & Co. v. United States, 308 Fed 2d 849, 853 
(7th Cir 1962); Armour & Co. v. United States, 402 Fed 2d 712, 722 (7th 
Cir 1968). The Seventh Circuit in Armour “§ 202 (a) should be read 
liberally enough to take care of the types of anti-competitive practices 
properly deemed ‘unfair’ by the Federal Trade Commission (15 USC 
§ 45) and also to reach any of the special mischiefs and injuries inherent 
in livestock and poultry traffic.” Armour & Company v. United States, 
supra at 722. 

Congress also recognized that the packing and livestock industries 
were dynamic and susceptible to rapid and dramatic change. It chose, 
therefore, to make the Act elastic in order that it could keep pace with 
the industry. 


“Industry is progressive. The methods of industry and of manufac- 
ture and distribution change from day to day, and no positive iron- 
clad rule of law can be written which will keep pace with the pro- 
gress of the industry. So we have not sought to write into this Bill 
arbitrary and iron-clad rules of law. We have rather chosen to lay 
down certain more or less definite rules, rules which are sufficiently 
flexible to enable the administrative authority to keep pace with the 
changes in methods of distribution and manufacture and industry 
inthecountry. (61 Cong. Rec. 1887.) 


* * * 


The provisions of this legislation as to the packers must be more or 
less elastic in order that they may keep progress with the state of 
development of the industry. . . . (61 Cong. Rec. 1888.) 


Today, feedlots have in fact become the nation’s principal market cen- 
ters for slaughter cattle. In 1956, the House Committee on Agriculture 
traced the development of the packing and livestock industry in its re- 
port accompanying a bill (H.R. 8410) to amend the Act: 


The Packers and Stockyards Act, 1921 (42 Stat. 159, 7 USC 181 et 


seq.), was enacted at a time when well over 80 percent of all live- 
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stock was sold through large terminal markets. This Act provided 
for close supervision by the Secretary of Agriculture of transactions 
involving the purchase and sale of livestock at such markets. The 
Act served its purpose well, and, in 1935, was amended to bring the 
purchase and sale of poultry at major markets within the Secre- 
tary’s regulating jurisdiction.* * * 


However, in the decades following enactment of the basic statute in 
1921, and especially in the decade following World War II, the pat- 
tern of livestock marketing in the United States changed drastical- 
ly. Fewer and fewer livestock moved to slaughter through the great 
terminal markets. By the mid 1950’s it had become clear that 
packers were purchasing a large percentage of their slaughter live- 
stock through country auction markets. In 1958, Congress amended 
the Act to subject such markets to supervision by the Secretary (Act 
of September 2, 1958, 72 Stat. 1749). National livestock marketing 
patterns continued to change as packers continued the push to 
acquire slaughter livestock at its source. Today the Department of 
Agriculture estimates that well over 80 percent of all slaughter live- 
stock is purchased directly from producers and custom feedlots. 
(H.R. Rep. No. 94-1043, 94th Cong., 2d Sess. 4-5 (1976) ). 


Because of these changes in the industry, the Packers and Stockyards 
Administration initiated the rulemaking proceeding in 1974 to deter- 
mine whether the ownership and operation of custom feedlots by 
packers was a practice which should be proscribed. (39 FR 2104.) 
That proceeding culminated in the adoption of regulation 201.70a (9 
CFR 201.70a), which became effective July 1, 1974, proscribing such 
ownership or operation bya packer. (39FR17529 et seq.) 

In deciding to promulgate 201.70a, one of the more significant facts 
considered was that by the spring of 1973 many of the largest packers 
controlling appoximately 40 percent of the total livestock slaughtered 
under federal inspection had either acquired or were moving toward the 
acquisition of custom feedlots. (39 FR 17529.) Together, these firms 
accounted for more than 60 percent of the fed cattle slaughtered in 
Iowa, Arizona, and New Mexico, as well as more than 35 percent of fed 
cattle slaughtered in other states such as Nebraska, Minnesota, South 
Dakota and Missouri. (CE #53, p 12.) Thus, the problem presented 
herein cannot be considered isolated, narrow or insignificant in the in- 
dustry. 

Wolfsens’ Feed Lot is operated as a feedlot, feeding livestock herd 
owners, but in addition thereto all facilities of a stockyard as well as a 
selling service are provided. The blending of ownership of such custom 
feedlot services and packinghouse operations under unified group 
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ownership as shown here, permits the same type of vice that the Packers 
and Stockyards Act was designed to prevent. If such ownership is per- 
missible here, it is permissible across the entire industry. 

The evidence herein establishes that there has been a likelihood of re- 
striction of competition, which is more than a mere or bare possibility, in 
the procurement of livestock, in the locality serviced by Respondents. 

However, even if the evidence failed to establish such a likelihood of 
restraint of competition, the Packers & Stockyards Act, in the light of 
legislative history, authorizes the Packers & Stockyards Administration 
to prevent the development in the industry of anti-competitive condi- 
tions, unfair trade practices and other abuses. See 61 Cong. Rec. 1801, 
1806, 1868, 1880, 1915, 2649. Stafford v. Wallace, 258 US at 520. Simi- 
lar action has been taken under the narrower section 5 of the Federal 
Trade Commision Act “to arrest, trade restraints in their incipiency 
without proof that they amount to outright violations of section 3 of the 
Clayton Act or other provisions of the Antitrust Laws.” FTC v. Brown 
Shoe Co., 384 US 316, 322 (1966), emphasis added. To the same effect 
are Wilson & Co. v. Benson, 286 F2d at 895; Swift & Co. v. United 
States, 308 F2d at 853; Corn Products Company v. Comm’n. 324 US 
726, 738 (1944). 

Wholesale distribution of beef on a national level is generally con- 
sidered to be a highly competitive business. But farther up the economic 
stream where livestock are procured, there is less than full competition, 
and “certain monopolistic tendencies are already associated with the 
procurement of fed cattle by packers” (CE #53, p 12-13). 

Procurement of fed cattle is localized. Buyer availability to bid at the 
feedlot is one of the key factors. A small number of buyers purchase a 
large number of cattle. The decision of a particular buyer not to purchase 
can have a much greater impact on the market than the decision of a par- 
ticular seller not to sell. 

Monopolistic tendencies in part result from a very strong or over- 
whelming position in the market concerned, with relationship to all rele- 
vant market factors. The ability to restrain commerce is conducive to 
further concentration of the market at that point. The likelihood of re- 
straint of competition prexists this status. 

The legislative history and the opinions in Stafford, Wilson & Co., 
Swift & Co., Corn Products Company, and Brown Shoe Co. seem to be 
authority for corrective action to be taken in appropriate situations even 
though a competitive injury or a lessening of competition has not been 
shown. Corrective action may be taken when the vices are still in their 
incipiency. Keller v. Federal Trade Commission, 132 F2d 59, 61 (7th Cir 
1942); Koolish v. Federal Trade Commission, 129 F2d 64, 65 (7th Cir 
1942); FTC v. Raladem Co., 316 US 149, 152 (1942); Giant Foods v. 
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FTC, 307 F2d to 184, 186 (DC Cir 1962); Swift & Co. v. United States, 
393 F2d 247, 253 (7th Cir 1968). 

But here, however, it is unnecessary to fall back on incipiency. The evi- 
dence establishes that there has been a likelihood of restraint of competi- 
tion. 

There may be many reasons, both legitimate and/or illegitimate to ex- 
plain the 1973 bulge in the Walti-Schilling purchases from Wolfsens’ 
Feed Lots, but the President of Walti-Schilling when directly asked why 
the Walti-Schilling purchases from Wolfsens’ Feed Lots increased in 
1973 replied that he had no recollection concerning any reasons for 
it. (Trp366.) 

However, another witness, Gerald K. Hoyt, recalled clearly the 
quandry Sunset Cattle faced during the “infamous price freeze” (Tr p 
299) in the summer of 1973 when there were “numerous conversions 
with regard to whether or not cattle should be sold at that price, freeze 
price, or whether they should be delayed and sold after the price freeze 
was up.* * * We decided to sell as many as we could. Unfortunately, 
not enough of them were sold because, contrary to everybody’s predic- 
tions that the price would go up, immediately after the price freeze went 
off, that was not the case and the price went down. So we decided to sell, 
and made the right decision, but not enough of them were actually sold 
because the packers were in a very difficult position at that time. The 
whole industry came toa standstill.” (Trp 299.) 

Thus, the evidence presented by Respondents indicates that 1973 was 
a difficult year for packers. Respondents’ witness implied that the Walti- 
Schilling purchases from Wolfsens’ Feed Lots were reduced after 1971 
when the “separation” was made. With 1973 being a stressful year for 
packers and producers alike trying to outguess the market trends, and 
each trying to avoid being on the short end of the supply or price 
changes, the increase of the 1973 purchases by Walti-Schilling over 
1972 and 1974 raises possible questions of favoritism being exercised to 
ease either over supply at the feedlot or short supply of the packer, or 
price pressures on either the selling feedlot or the buying packer. 

Either could have misjudged, as Gerald K. Hoyt described in his testi- 
mony the quandry the industry members faced that year, and relied 
upon it’s cooperative relationship with the other to ease its problem if it 
guessed wrong. While that is not suggested to be a panacea, it can be 
beneficial under some marketing conditions, such as seen in 1973. 

Even where prices paid by customers at that time were identical to 
prices paid on transactions within the Wolfsen group, the ability to re- 
lieve a ripe over supply on hand at the customer feedlot, or the ability to 
fill requirements on a timely local basis, can result in a significant 
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competitive advantage over others who lack such a cooperative outlet or 
supply source in their supply pipelines. 

When prices are changing, the opportunity to sell to a favored custom- 
er at a point within the span of the change exists. When prices are 
stable, a price bracket still exists, based on judgmental factors. Not sell- 
ing at the highest price available shortchanges the absentee inves- 
tor/herd owner. Such shenanigans would be undiscoverable for all practi- 
cal purposes. The loss divided among the herd owners would not be great 
to any particular one, but the aggregated benefit to a volume packer pur- 
chaser can be significant. 

Further, the feedlot-packer relationship under unified group owner- 
ship and control is relatively permanent whereas the feedlot-herd owner 
relationship is ephemeral. The opportunity to balance out the give-and- 
take is greater in the feedlot-packer marriage than it is in the more 
promiscuous feedlot-herd owner relationships. 

Thus, the question about the increase in the 1973 Walti-Schilling pur- 
chases from Wolfsens’ Feed Lots carries the possibility of fully 
exonerating answers, or incriminating ones. Walti-Schilling had the op- 
portunity - - - nay, the solomn duty under the circumstances - - - to go 
forward with the evidence. Walti-Schilling or Wolfsens’ Feed Lots were 
the only ones to know the answers, to know why this occurred. The 
failure to explain leaves open the possibility of the incriminating 
answers being the only possible answers. Failure to meet this burden of 
proceeding probably cannot fully justify an adverse inference that re- 
straint of competition actually occurred then. That is too serious a find- 
ing to hang on such a slender hook. However, if that is not a warranted 
inference here, it remains that the failure to go forward with the evi- 
dence suggests a likelihood of restraint of competition having occurred 
in 1973. 

That likelihood seems even more probable for the years before the 
“separation” in 1972, when for example in 1971 Walti-Schilling pur- 
chased 59% of its cattle for slaughter from Wolfsens’ Feed Lots, and 
then reduced its purchases somewhat (an average of 42% for the years 
1971-4). 

This suggests that under the regulatory attention focused on the prob- 
lem from 1971 the existing favoritism was reduced somewhat if not 
eliminated, but under market stresses in 1973 it flowered again. Thirty- 
four (34) other feedlots in the central and northern California area had 
to compete on an open market with all of its uncertainties and without 
benefit of being a member of the “Wolfsen group.” 

In addition to these considerations, there exists additional oppor- 
tunities to favor a particular buyer by withholding cattle in some pens 
for favored bidders first choice, or holding in mind a known willingness 
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of a favored customer to offer at a particular price, while negotiating 
with competitors of that bidder. Nor does it consider allocation of supply 
in a tight market where a secure outlet or source can affect the negotia- 
tions with others not so favored. Such competitive advantages are con- 
sidered to be significant over others not so favored. 

Unified ownership and control of a packinghouse and a custom feed- 
lot/market agency tends to increase concentration in the industry, en- 
courages vertical combinations, and in the end restricts competition. As 
such, it is in violation of section 202 (a), 202 (e) and 312 (a) of the Act (5 
USC 192 (a), 192 (e), 213). 

In Central Coast Meats v USDA, 541 F2d 1325 (CA 9 1976), the court 
considered a parallel problem, arriving at a decision contrary to the 
Complainant’s position here. The court considered the issue of joint own- 
ership and operation of both a cattle buying business and a meat packing 
business, with the majority of the court holding that joint ownership did 
not violate the Act under the record evidence presented there. 

The court held that the Act permitted a packer to engage in dealer-like 
activities “in certain circumstances” (at p 1327) because two of the seven 
proscriptions in section 202 of the Act (7 USC 192) implied that packers 
could also be dealers as long as certain specified anticompetitive 
elements were absent. The court found the record-evidence insufficient 
to establish violations of the Act as charged therein. 

While the court acknowledged that the businesses there were not oper- 
ated in a “completely independent and competitive” manner, as they 
should have been, the court felt that was insufficient “to constitute a 
violation of the Act under the circumstances presented” there (at p 
1327). 

The court said that “(t]he evil inherent in a failure to compete is that it 
actually eliminates a buyer from the market place who would otherwise 
be there”. (at p 1327.) The court felt that expert testimony presented 
to establish that point was lacking in probative value and rejected it. 
With no showing in the record that other potential bidders had been 
driven from the market by their combined operation, the court then con- 
cluded that the buyer representing both packer and dealer interests at 
the sale was a real “competitive force”. The court said “(i]t is the [Com- 
plainant], in prohibiting the Habibs from continuing to conduct both op- 
erations, who would actually remove a buyer from this market 
area.” (at p 1328.) 

The court was persuaded to this view by the fact that the markets con- 
cerned sold slaughter cattle for packinghouse use after the sale of feeder 
and dairy cattle had ended. With a single buyer representing both pack- 
er/dealer interests attending both phases of the sale he was present 
whenever feeder and dairy cattle tardily arrived at the market after the 
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sale of that type of cattle had ended for the day. “The presence of the 
[packer/dealer single buyer] at this later sale provided a buyer for this 
‘straggler’ market where none might otherwise have been pres- 
ent.” (at p 1327.) 

The court emphasized that the evidence failed to show any other bid- 
ders were driven away from those markets because of the packer/dealer 
buyer operation, and, in addition, the evidence failed to show any likeli- 
hood of such a result. 

Perhaps an optical illusion is involved. While the courts’ perspective 
can be seen, one must place himself in the shoes of the dual operator and 
look outward to see what other bidders might or might not be doing. 
But, from a different perspective it seems clear that two entities which 
should have been competing against each other to purchase cattle * were 
in fact not competing as long as they were regularly represented at the 
markets by a single bidder who never bid against himself insofar as his 
two principals were concerned. To regularly conduct two competing 
businesses with all bids funneled through a single bidder seems to some 
extent restraint of competition. If other bidders were then unable to 
compete it would only be additional restraint of competition. 

If the parties in Central Coast Meats can engage in business in this 
fashion, then so can others. It seems that with the economic and com- 
petitive advantages such buying provides that the practice would spread 
among larger packers to whom it would be cost effective. 

Further, the courts’ decision tends to give greater protection to cattle 
arriving at the market too late for the scheduled sale as opposed to those 
that arrived in time for the earlier sale of feeder and dairy cattle. One 
bidder represented both these packer and dealer interests at the 
scheduled sale, instead of one bidder representing each interest. For 
those cattle suitable for either packer or dealer purposes, the sellers’ ex- 
pectation of competitive bidding was to that extant not fulfilled. The 
sellers of “straggler” cattle arriving too late for the scheduled sale had 
less basis for expecting a “dealer” buyer to be present. The serendipitous 
presence of the dual-principal Central Coast Meats buyer may be bene- 
ficial to the “straggler cattle” owners, but conventional wisdom suggests 
that is not sufficient to offset the harm done to the sellers at the sched- 
uled sale who regularly found one buyer representing competitive inter- 
ests. 

Under Central Coast Meats a bidder might be gained for the “strag- 
glers” while one is lost at the regularly scheduled sale, insofar as cattle 
suitable for both packer and dealer uses are concerned. 


8. Some cattle were “of a medial character that could interest both packers and deal- 
ers.” (at p 1327.) 
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To permit packer and dealer interests to be regularly represented by a 
single buyer at the regularly scheduled cattle sales seems to funnel the 
bids through a channel which itself is restrictive of competition, regard- 
less of whether or not other buyers have been driven away from those 
markets. 

The Complainants argued in Central Coast Meats that actual injury 
need not be shown, for they claimed that section 202 (a) authorized “up- 
rooting unfair practices in their incipiency”. (at p 1327). The court on 
an arguendo basis accepted this position. However, after the expert testi- 
mony was rejected as being without probative value to establish the like- 
lihood of market conditions with packer/dealer single bidders banned, it 
seems that no corrective action could be taken until after actual competi- 
tive injury could be established. This seems to be a rejection of the “in- 
cipiency” principle. 

The majority opinion in Central Coast Meats did not believe that the 
failure to conduct the packer and dealer businesses as “completely inde- 
pendent and competitive entities” was sufficient to constitute a violation 
of the Act under the evidence presented there. (at p 1327.) 

Here, however, the blending of operations, functions, personnel and fi- 
nances through several corporate shells is on a far broader and deeper 
scale. Further, the evidence at least seems to suggest the likelihood of fa- 
vored purchasing and selling both in 1973 and before the 1972 “separa- 
tion” was completed. The May 1974 Rulemaking findings and conclu- 
sions, rationale and evidence of likely injury to producers should not be 
without some value. The evidence herein is consistent and parallel to it. 
If incipiency is to have any application, it should be at this point. Wait- 
ing for competitive injury to be objectively established tends to nullify 
much of the rulemaking advantages and impact. 

The evidence here supports findings and conclusions which distin- 
guish this matter from Central Coast Meats. An additional factor, al- 
though not dispositively pertinent here because of the evidentiary dif- 
ferences from Central Coast Meats, is the narrow legal test used by the 
majority in Central Coast Meats. The dissenting opinion pinpoints it 
concisely. “Co-ownership here must be tested for compliance with both 
the dealer and packer statutes”. (at p 1329). The majority tested the 
combined packer/dealer operations against the statutory standards for 
packers only, and found it statutorily permissible for packers to some- 
times act as dealers. The dissent suggests that no such statutory implica- 
tion permits dealers to act as packers. The majority do not specifically 
address that problem. If a dealer cannot lawfully combine with a packer 
the combination is in violation of the Act. 

Central Coast Meats is not considered binding under the evidence and 
findings herein which are distinguishing. 
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In 1973, the Packers and Stockyards Administration investigated cus- 
tom feedlots to determine whether they were operating as “dealers” or 
“market agencies” under the Act, and where appropriate, such custom 
feedlot operators were instructed to register as “dealers” or “market 
agencies” and be bonded in accordance with the provisions of the Act. 
Solomon Valley Feedlot, being so instructed, sought declaratory and in- 
junctive relief from this requirement, in Solomon Valley Feedlot, Inc. v 
Earl Butz, unpublished District Court Decision, Docket No. C.A. No. 
74-133-C5, decided March 11, 1976, by the District Court in Kansas 
City, Kansas. Although the District Court opinion is unpublished, the 
Agriculture Decisions report it at 36 AD 1360. This requirement insofar 
as Solomon Valley Feedlot is concerned was premised on the belief that 
Solomon Valley Feedlot personnel were engaged in buying and selling 
cattle in commerce for the owner on a commission basis or as agent or 
employee of the owner, within the statutory definition of dealership 
and/or market agency activities. 

The evidence established that Solomon Valley Feedlot personnel at 
times “assisted” others in the purchase or sale of cattle fed at the feedlot, 
but the court did not believe that Solomon Valley Feedlot was engaging 
in any business activity other than feeding cattle. The court held inter 
alia that Solomon’s “activities in connection with its customers’ purchase 
and sale of cattle [was] purely incidental to” the operation of the feed- 
lot. (36 AD 1360, 1368.) 

The court with a candid expression of its views held that the evidence 
established that Solomon Valley Feedlot was neither a market agency 
nor a dealer under the Act, and was not subject to registration or bond- 
ing provisions of the Act. 

On appeal the 10th Circuit (557 F2d 717, 1977) held that the “evi- 
dence does not establish that Solomon is engaged in the business of buy- 
ing or selling as an agent of the vendor or purchaser. It is our conclusion 
that itis not soengaged.” (557 F2d at p 719.) Solomon Valley Feedlot 
often acted as a channel for the transmission of information and paper- 
work between the buyer and seller. In fact, the District Court found “the 
‘order-buyer’ [did] not always know the identity of Solomon’s customer. 
‘Order-buyers’ sometimes send invoices to Solomon with the purchaser's 
name left blank, or with Solomon listed as the purchaser”. However, the 
court specifically found that “[nJo funds passed through Solomon”. In ad- 
dition, the court held that “Solomon makes no charges for relaying infor- 
mation between owner and buyer”. (36 AD at p 1365.) 

The appellate Court in discussing the case said “[i]f the feedlot charged 
the customer a fee for selling the cattle or if it received the sale price 
from the packer, it would be arguable that the feedlots including Solo- 
mon were dealers or marketing agents.” (557 F2d at p 720.) 
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At a later point the Court said that “Solomon’s selling activity on be- 
half of the owners of the cattle was merely an accommodation to the 
owners. Solomon handled no money and was not engaged in any activity 
specified in section 201” (557 F2d at p 720; emphasis added). 

The appellate Court in a brief discussion stated that “Congress was 
quite aware of the enhanced role of feedlots. So, if it had seen the need 
for including feedlots within the sweep of the Act, it could have done so 
[in amendments to the Act in 1976] on the occasion of its expanding the 
regulation of packinghouses. Undoubtedly it was because these feedlots 
do not handle the proceeds of sales of cattle that caused Congress to not 
includethem.” (557 F2datp721.) 

In part, the 1976 amendments ° were to protect producers from losses 
when packinghouses went into bankruptcy. Bonding provisions for larg- 
er packinghouses were required by those amendments. Market agencies 
and most dealers * were already required to have such bonds. (9 CFR 
8513, 7/3/65.) 

During most of the time the 1976 amendments were being legislative- 
ly processed Complainant was administratively pursuing a program to 
register custom feedlots whose activities brought them within the stock- 
yard, market agency or dealership statutory definitions. 

Since bonds were already required of market agencies and all dealers 
except packer-buyers, there was no apparent need for the 1976 amend- 
ments to require bonds for custom feedlots too. 

Thus, whenever any business (including custom feedlots) operated 
within the statutory definitions of stockyards, market agency or dealer- 
ships, the only need was to apply the existing law and regulations. Evi- 
dentiary shortcomings in Central Coast Meats and Solomon Valley Feed- 
lots were revealed late in the legislative process for the 1976 amend- 
ments. 

It should also be noted that the regulations prohibiting packers, deal- 
ers or buying agencies from any cross financing, ownership, manage- 
ment or operational relationships (9 CFR 201.68) had been published in 
January 1971, and that similar restrictions were published in May 1974 
concerning custom feedlots and packers. 

It might well be said that congressional acquiescence in the interpreta- 
tions and applications of the statute constituted an endorsement and no 
future statutory action was necessary at the time of the 1976 amend- 
ments. 


6. P.L.94-410(90 Stat. 1249, 9/13/76). 
7. Dealers employed by packers to buy for that packer for slaughter only were not then 
required to be bonded. 
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While the agency might have sought explicit congressional approval, 
the issue here is whether or not the Act as written supports Complain- 
ant’s view, not whether alternative courses of action might have been 
more desirable. One course is legal, the other economic and political in 
nature, and balancing or evaluating them here is not warranted or au- 
thorized. 

The evidence in Solomon Valley Feedlot was deemed unsatisfactory to 
persuade that court that the feedlot was operating in the role of a “deal- 
er” or “market agency”. 

To the contrary here, the evidence is undisputed that the feedlot not 
only actually negotiated the sale but received payment including the 
sales commission. 

Of interest for the parallels, see In re San Jose Valley Veal, Inc., 34 
AD 996 (1975), where an individual operated as a dealer, and also as a 
market agency, at the same time that he maintained a substantial inter- 
est in a corporate packinghouse operation. There a cease and desist order 
was entered to prevent operating on both sides of the table as a packer 
and also at the same time as a dealer or market agency. 

Dual ownership and control as exists here (of Walti-Schilling and 
Wolfsens’ Feed Lots) is unlawful and in violation of §§ 202 (a), 202 (e) 
and 312 (a) of the Act. It is a vertical combination which increases con- 
centration in the industry and tends to restrict competition. 

In addition, when the focus is expanded from the dual ownership and 
control of Walti-Schilling and Wolfsens’ Feed Lots, to include other 
members of the Wolfsens’ group and the Sunset Cattle Company, other 
inherent conflicts of interest and unfair practices in violation of 
§§ 202 (a) and 312 (a) of the Act should be considered. 

Sunset Cattle Company operates as a buying agency, Wolfsens’ Feed 
Lots as a custom feedlot and selling agency, and Walti-Schilling as a 
meat packer. They present a literal daisy chain leading from the cattle- 
men to the retailer. This economic stream carries livestock from the pro- 
ducer through a clear channel to the retailer. Four levels of marketing 
are all encompassed within its scope, and all are controlled and operated 
by the Wolfsen group or their representatives, agents or employees. The 
opportunity for favoritism over competition exists. Stafford v. Wallace, 
supra, at page 515. 

Not all cattle travel the full length of the main stream, for tributaries 
exist for both economic and legal reasons. However, the main stream is a 
well traveled route, with the exceptions not being significant for our 
purposes here. The question is not whether they do some or many things 
right, but if they do any in violation of the Act. 

The problem of the buyer having a special relationship with a particu- 
lar seller, or vice versa, seem obvious on its face, in that it presents a sig- 
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nificant disadvantage to other buyers or sellers who would compete for 
the business under consideration, but who are not able to effectively off- 
set the special relationship existing between the two parties. 

Buying and selling at every stage should be at full arms-length, with- 
out other considerations entering the picture. The evidence here sug- 
gests the buying and selling between the various Respondents is not at 
arms-length. The evidence seems to warrant such an inference. 

The evidence justifies an inference that the Wolfsens’ group cooper- 
ated among themselves, in a manner that benefited the group at times 
over the particular corporate entity. When such a spirit of cooperation 
exists between parties in buying and selling negotiations, a significant 
anticompetitive advantage can result. 

Price spreads are small, per unit, but in the aggregate are significant. 
The potential exists to favor a related purchaser over an outsider. Hu- 
man nature would not be tested so heavily if structural protections were 
provided, without unduly hindering the industry. Absentee herd-owners 
can be uniformed owners, public reporting of the high/low/opening/clos- 
ing prices are only bench marks and movements during the day allow 
any price within the span or bracket to become the transaction price. 
Every transaction is not reported like a stock market ticket tape, nor can 
people follow it that closely. 

The control of the cattle offered for sale is entirely in the hands of the 
feedlot manager, who can “show” a particular pen of cattle for sale, or 
not show it, to the buyers as they arrive. If particular pens are held back. 
there would be little risk of exposure. 

After a sale has been completed, the cattle normally remain at the 
feedlot until transportation arrangements are made to pick them up the 
following week. At the time the cattle are delivered, they are weighed by 
the feedlot personnel. The feeding and watering of the cattle in the last 
48 hours can affect the carcass yield, as well as also the proceeds re- 
turned to the investor/herd-owner of the cattle. A small percentage 
change might be easy to conceal, and not of any significance to a single 
herd-owner, but could in the aggregate be significant to a large volume 
purchaser. 

It should be carefully noted that the gravamen here is common owner- 
ship, control and operation of several business entities wherein many po- 
tentials for favoritism exist, and not that Respondents have practiced 
them, other than is set forth herein. However, the opportunity for such 
practices under this type of structural arrangement is far greater than it 
would be under a fully competitive series of levels where no special rela- 
tionships existed. 

The risk of vice is far greater where common ownership, control and 
operation exist, than it would be in a fully competitive environment 
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without such special relationships. The fears expressed by the District 
Court in the Solomon Valley decision (36 AD 1360, 1361-2) about the ex- 
panding bureaucracy, would be more probable if structural prohibitions 
such as Complainant espouses are forbidden. 

Other potential conflicts of interest resulting in a competitive advan- 
tage to members of the group with special relationships include a secure 
source of supply and outlet which provide distinct advantages in particu- 
lar market conditions, with unmeasured benefit to beneficiaries and det- 
riment to outsiders. Information as to competitive bids and volume may 
be significant at times. 

A competitive environment in every step of the process would reduce 
the risks of these conflicts of interest and reduce the stress on human na- 
ture. 

The Wolfsen group control of Walti-Schilling, Wolfsens’ Feed Lots and 
Sunset Cattle Company constitute in fact the single integrated family 
business divided into various operational segments and corporate shells 
for both economic and legal reasons. It is riddled with inherent conflicts 
of interest and constitutes an unfair practice in violation of §§ 202 (a) 
and 312 (a) of the Act. 

We turn now from the unified ownership, organizational structure, 
vertical monopoly, and restraint of competition issues, to several trade 
practices which Complainant alleged Respondents followed in violation 
of statutory and regulatory provisions. 

Respondents concede that Walti-Schilling, Inc. accepted a loan in the 
amount of $250,000 from Wolfsens’ Feed Lots in April 1971 which was 
repaid in April 1973. 

Respondents concede that Charles Elmer Gossett purchased cattle for 
Sunset Cattle Company and Wolfsens’ Feed Lots, although he was legal- 
ly authorized to purchase cattle only for Walti-Schilling for slaughter 
purposes. However, Respondents do dispute some irrelevant aspects of 
those transactions. 

Such loaning and sharing of skilled manpower provides greater and 
more flexible purchasing points to the user with less cost than competi- 
tors without access to such loaned or shared services. Funneling of pur- 
chasing power of the Wolfsen group corporations at times through a sin- 
gle buyer provides them with advantages as a high volume purchaser by 
such concentration of purchasing power, and avoids competitive bids 
which might have been made by the individual Wolfsen corporations 
acting separately and independently. It also permits tying bids on feeder 
and fat cattle providing greater market influence, which tends to in- 
crease control, and which ultimately leads to restriction of competition. 
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Combined packer-dealer operations have been described in the follow- 
ing manner: 


It does two things. It eliminates the other buyers and it also gives 
the packer the opportunity of tying together purchases of fat cattle 
with feeder cattle, of controlling the market through larger types of 
purchases. At a terminal market, if you can go down an alley and 
buy everything there, you can buy out an alley and eliminate others 
from that particular alley. 


At an auction market, they are easier to control than is a terminal 
market, in my experience and knowledge of the way things are oper- 
ated at an auction market. And the big buyer or a buyer who has the 
ability to buy fat cattle and stock feeder cattle at the same time go- 
ing in there and specuiating in one and buying the other, has the op- 
portunity of creating a monopoly in that particular market, of con- 
trolling it, of eliminating other buyers, driving them out of the mar- 
ket, keeping them out of the market. 


It has been my experience and observation that some big buyers ac- 
tually do that at some auction markets. I know of one who told me 
he did it. He admitted that he went in with the idea of buying every- 
thing. If a buyer came in there to compete with him, he would run 
the price up to eliminate that buyer and get rid of him so he no long- 
er had the competition. Once you get rid of the competition, then 
you can lower the prices and buy at will. 


If you are going to allow buyers to go in there with a big buying ca- 
pacity that a packer has and allow him to also speculate in feeder 
cattle, he has many opportunities to do the things I am talking 
about, controlling prices, controlling the market. He also has the op- 
portunity of feeding those stock feeder cattle up, to fatten them in 
the feedlots, then arrange to have them bought back and so on. It is 
a method of controlling the markets, a method of controlling prices. 
It is a method of controlling other buyers that might compete with 
him. (In re Central Coast Meats, 33 AD 117, 146-7 (1974) ). 


Thus, allowing a packer-buyer to simultaneously purchase for a mar- 
ket agency tends to concentrate the purchasing power, eliminates com- 
petitive bidding by his principals if they had been represented at that 
sale by individual buyers, and contaminates the relationship when the 
packer purchases cattle from the custom feedlot for whom the packer- 
buyer performs extra curricular part-time activities. The buyer and 
seller relationship in this instance is contaminated by these additional 
special relationships and arms-length bargaining would be difficult to 
consistently engage in between such parties. 
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The employment of Charles Gossett by Sunset Cattle Company and 
Wolfsens’ Feed Lots provides them with competitive advantages which 
other market agencies and custom feedlots do not have. It weakens the 
desired arms-length bargaining relationship which should be maintained 
when there are transactions between the buyers principals. It tends to 
concentrate purchasing power, which leads to restriction of competition. 
Such practices are unfair and unjustly discriminatory within the mean- 
ing of sections 202 (a) and 312 (a) of the Packers and Stockyards Act, 
and are in conflict with the provisions of sections 201.66 (a), 201.68 (a) 
and 201.70a of the regulations. (9 CFR 201.66 (a), 201.68 (a), 
201.70a.) 

Sunset Cattle’s acceptance of selling commissions for cattle actually 
sold by personnel of the J.G. Boswell Company feedlot is an unfair and 
deceptive practice in violation of section 312 (a) of the Act. Sunset’s con- 
tention that it bore “management’s responsibilities” for investor-owned 
cattle at the feedlot does not mesh well with Sunset’s purported agree- 
ment specifying only that Sunset was “to purchase and sell” cattle for 
the herd-owner investor (RE #58). In addition, the ACI “offering circu- 
lar” described Wolfsen Livestock Management Company’s duties as “ex- 
ercising management supervision over the” investor-owners herd (RE 
#56, p B-2). 

No matter what arrangements Sunset Cattle had with ACI herd-own- 
ers to buy or sell cattle, the evidence firmly establishes that Sunset Cat- 
tle in fact did not sell the cattle concerned in the transactions. The feed- 
lot personnel actually sold the cattle and transferred the selling commis- 
sions to Sunset Cattle Company. 

Such a practice is in violation of section 312 (a) of the Act. Jn re Nash- 
ville Livestock Commission Corp., 17 AD 626, 633 (1958), held that a 
commission firm has no right to make charges for services which were 
not rendered by that firm. Jn re Hyatt and Ward Livestock Commission 
Company, 17 AD 1122, 1131 (1958) affd 276 F2d 308 (10th Cir 1968). 
Sunset Cattle had no right to turn their selling responsibilities over to 
Boswell and collect a commission for performing the service. Jn re 
Chicago Commission Co., 10 AD 495, 498-500 (1951); In re Gideon Bro- 
berg, 10 AD 488, 492-93 (1951). Even Mr. Gossett, the Walti-Schilling 
packer-buyer dealt with Boswell personnel when he purchased ACI cat- 
tle fed at Boswell. Several of the purchasers testified that they did not 
know who Sunset Cattle was. Sunset Cattle performed no selling serv- 
ices. Such a practice is an unfair and deceptive practice in violation of 
section 312 (a) of the Act. 

Both Wolfsens’ Feed Lots and Sunset Cattle Company are charged 
with making unjustly discriminatory rebates of commissions to certain 
customers. Respondent contends that these rebates were related to dis- 
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putes or misunderstandings. To the extent that there may have been in- 
stances when cattle did not do well in the feedlot, and the investors were 
taking a loss, there was no dispute with Sunset Cattle Company, but the 
feedlot company. To the extent that there were misunderstandings, it is 
irrelevant. 

A market agency cannot decide, as a matter of favor, goodwill or busi- 
ness expediency, to charge or not charge commissions as suits its pur- 
pose. In re E. A. Blackshere Company, 3 AD 652, 654-655 (1944); In re 
Shapiro & Company, 15 AD 16 (1956). The refund of buying and selling 
commissions by Wolfsen’s Feed Lots and Sunset Cattle Company to cer- 
tain feedlot customers is an unfair and unjustly discriminatory practice 
in violation of section 312 (a) of the Act. 

Sunset Cattle Company is charged in paragraph VIII of the Complaint 
with wilfully causing the purchase price of livestock to be marked up or 
increased 25 cents per hundredweight which in turn was then rebated or 
“kicked-back” by the selling party to Wolfsen Land and Cattle Company. 
Sunset having paid the “marked up” price then assessed its usual buying 
commission as a market agency and billed the principal for the “marked 
up” price and buying commission. Eighteen such transactions occurred 
between August 1972 and December 1972. 

Respondents contended that this arrangement was made many years 
before and was the result of Wolfsen’s agreeing to assume the credit risk 
and transportation responsibilities for cattle sold to certain buyers in 
California located by the Wolfsen organization. In addition, claim was 
made that the hidden 25 cents per hundredweight commission was not 
assessed when the result “would be to increase the cost of the cattle 
above the cost of cattle available elsewhere”. (Tr p 285.) 

However, the sellers concerned testified that they considered Sunset 
the buyer of the cattle, which the evidence indicates it was, and the 
credit status of some unidentified California purchasers would be irrele- 
vant under those circumstances. Further, since the cattle were pur- 
chased by Sunset responsibility for their transportation would lie with 
Sunset and not the selling dealer. The evidence fails completely to sup- 
ply any merit to either of Respondent Sunset’s contentions. 

Further, Sunset’s responsibility to purchase cattle for others on com- 
mission requires that Sunset represent the principals’ best interest. This 
fiduciary obligation requires them to purchase livestock at the lowest 
possible price. Obtaining concealed benefits for third parties (WL&CC) 
who performed no services and were not entitled to such benefits is not 
proper. 

Sunset’s contention that “the price paid by Sunset Cattle Company for 
the cattle was at the time, market value of the cattle and like cattle could 
not have been bought by Sunset Cattle Company elsewhere cheaper” ig- 
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nores the fundamental obligation of Sunset Cattle Company to purchase 
cattle for its principals at the lowest possible price without concealed 
markups or third party beneficaries sharing proceeds. 

Sunset Cattle Company’s arrangements for “kick-backs” to be made to 
Wolfsen Land and Cattle Company in connection with Sunset Cattle’s 
purchase of livestock for others on an agency basis is an unfair and de- 
ceptive practice in violation of section 312 (a) of the Act. 

Vil 

Complainant urges that divestiture is the only effective solution to the 
problems presented by the evidence here. Respondents contend that 
divestiture may not be considered in the absence of prior evaluation of 
less drastic sanctions. Respondents suggest that Complainant might rea- 
sonably seek “an order that all buying and selling operations of Walti 
Schilling and Wolfsens’ Feed Lots be carried out by employees charged 
to seek the ‘best price’ for their respective entities”. As another alterna- 
tive requiring consideration prior to divestiture, Respondent suggests 
that the Complainant “could have ordered that public records be kept of 
all transactions between custom feedlots and their affiliates. Such rec- 
ords would quickly expose ‘preferential’ deals. Apparently, neither of 
these possibilities was even considered by the Administrator.” 

To the contrary, the Complainant contends that the government “is 
not required to settle for anything less than the most effective remedy, 
regardless of the harshness of that remedy.” United States v. DuPont & 
Company, 366 US 316, 326-334 (1961). 

On the basis of the evidence here, it does not seem that either remedy 
proposed by Respondents as alternatives to divestiture would be effica- 
cious. Merely making public records of all transactions between affili- 
ated corporations would not reach all of the subtle possibilities available 
to favor a particular party over another. The same problem exists with 
reference to the “best price” approach, in that it only touches part of the 
problem and does not even solve that. 

In the event of feedlot oversupply or packer shortages, equal prices 
could still favor one packer over other packers by reason of allocation of 
the supply even though no price favoritism appears. A packer having a 
secure and reliable feedlot source, maintained without financial expense 
to the packer, has a distinct advantage over other packers without such 
favorable connections. It would take substantial financial commitments 
by other packers to obtain similar supply security by operating its own 
feedlot. 

Furthermore, the Respondents presented unpersuasive evidence that 
since “the separation” in 1971 that they have instructed their respective 
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employees to obtain the “best price for their particular corporate em- 
ployer.” 

Other advantages such as access to information concerning the com- 
petitors projected requirements and bids, and the opportunity to initiate 
shrinkage prior to sale weight being taken, still exist under Respondent’s 
proposed alternatives to divestiture. 

Public records of transactions with affiliated corporations would rare- 
ly present information for absentee herd investor-owners to become 
aware of the risks with unseen purchasers. Substantial analysis and 
evaluation would be required before concealed vice would be shown. In 
fact, public records might even be used to provide a false sense of secur- 
ity to an investor-owner of the herds. 

Solutions short of divestiture and termination of unified ownership 
and control fall short of fully correcting the problems. 


VI 


Unified ownership and operation and control of Walti, Schilling, Inc., 
a packer, and Wolfsens’ Feed Lots, Inc., a custom feedlot and market 
agency constitute a vertical combination which increases concentration 
in the industry and tends to restrict competition, and is in violation of 
§§ 202 (a), 202 (e) and 312 (a) of the Act (7 USC 192 (a), 192 (e) and 
218 (a) ). 

Unified ownership, operation and control of Walti, Schilling, Inc., a 
packer, Wolfsens’ Feed Lots, Inc., a custom feedlot and selling agency, 
and Sunset Cattle Company, a buying agency, involve serious inherent 
conflicts of interest and constitute an unfair practice in violation of 
§§ 202 (a) and 312 (a) of the Act (7 USC 192 (a) and 2138 (a) ). 

The loan made by Wolfsens’ Feed Lots, Inc. to Walti, Schilling, Inc. 
constitutes an unfair and unjustly discriminatory practice on the part of 
both parties and is in violation of §§ 312 (a) and 202 (a) of the Act (7 
USC 213 (a) and 192 (a) ). 

Permitting a packer-buyer to regularly buy for a custom feedlot and 
selling agency, and a buying agency, constitutes an unfair and unjustly 
discriminatory practice within the meaning of §§ 202 (a) and 312 (a) of 
the Act (7 USC 213 (a) and 192 (a) ) and is in conflict with the provisions 
of §§ 201.66 (a), 201.68 (a) and 201.70a of the regulations (9 CFR 
201.66 (a), 201.68 (a), 201.70a). 

The practice of a buying agency (market agency) obtaining selling com- 
missions for the sale of cattle actually sold by personnel of another en- 
tity is an unfair and deceptive practice in violation of § 312 (a) of the 


Act (7 USC 192 (a) ). 
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Refunding buying and selling commissions by market agencies to cus- 
tomers is an unfair and unjustly discriminatory practice in violation of 
§ 312(a) of the Act (7 USC 192(a) ). 

Sunset Cattle Company’s arrangements for “kick-backs” to Wolfsen 
Land and Cattle Company in connection with certain purchases of live- 
stock for others on an agency basis is an unfair and deceptive practice in 
violation of § 312 (a) of the Act (7 USC 192 (a) ). 

The Order requested by Complainant should be and hereby is entered. 


MODIFICATION OF ORDER ISSUED JUNE 20, 1978' 


Upon complainant’s and respondents’ “Joint Stipulation and Request 
for Modification of Order,” the order in this proceeding issued April 5, 
1978, is modified as follows: 


ORDER 


A. Respondents Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. 
Wolfsen and Warren L. Wolfsen, directly or through any corporate or 
other device, in connection with their operations as packers, or as of- 
ficers, directors, agents, or employees of a packer within the meaning of 
such term as defined in the Act, shall cease and desist from: 

1. Having an ownership interest in any dealer, market agency or 
custom feedlot; or participating in or controlling the management or 
operation of any dealer, market agency or custom feedlot while, at the 
same time, (a) maintaining a substantial ownership interest in a packer 
or (b) participating in or controlling the management or operation of a 
packer; 

2. Entering into any agreement, arrangement or understanding 
with any dealer, market agency or custom feedlot, or owner, officer, 
agent or employee of such dealer, market agency or custom feedlot, to fi- 
nance any packer; 

3. Receiving and accepting financing from any dealer, market agen- 
cy or custom feedlot, or owner, officer, agent or employee of such dealer, 
market agency or custom feedlot; 

4. Permitting or requiring packer livestock buyers or other packer 
employees to perform any service for any other packer, dealer, market 
agency or custom feedlot in connection with the business activities of 
such other packer, dealer, market agency or custom feedlot; and 

5. Participating in the management or operation of any dealer, mar- 
ket agency or custom feedlot. 


1. The original order was modified by agreement of the parties.— Ed. 
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B. Respondent Walti, Schilling & Co., its officers, directors, agents, 
employees, successors and assignees, directly or through any corporate 
or other device, in connection with its operations as a packer within the 
meaning of such term as defined in the Act, shall cease and desist from: 

1. Permitting any dealer, market agency or custom feedlot, or own- 
er, officer, agent or employee of such dealer, market agency or custom 
feedlot, independently or in combination with others, to have a substan- 
tial ownership interest in, finance or participate in the management or 
operation of its packer business; 

2. Enteri;; into any agreement, arrangement or understanding 
with any dealer, market agency or custom feedlot, or owner, officer 
agent, or employee of such dealer, market agency or custom feedlot, to 
finance its packer business. 

3. Receiving and accepting financing from any dealer, market agen- 
cy or custom feedlot, or owner, officer, agent or employee of such dealer, 
market agency or custom feedlot; 

4. Permitting or requiring its livestock buyers or other employees to 
perform any service for any other packer, dealer, market agency or cus- 
tom feedlot in connection with the business activities of such other pack- 
er, dealer, market agency or custom feedlot; and 

5. Participating in the management or operation of any dealer, 
market agency or custom feedlot. 

C. Respondents Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. 
Wolfsen and Warren L. Wolfsen, directly or through any corporate or 
other device, in connection with their dealer or market agency activities, 
or as officers, directors, agents or employees of a dealer or market agen- 
cy within the meaning of such term as defined in the Act, shall cease and 
desist from: 

1. Having a substantial ownership interest in any packer; or partici- 
pating in or controlling the management or operation of any packer 
while, at the same time, (a) maintaining an ownership interest in a deal- 
er, market agency or custom feedlot buying or selling livestock on an 
agency basis, or (b) participating in or controlling the management or 
operation of a dealer, market agency or custom feedlot buying or selling 
livestock on an agency basis; 

2. Entering into any agreement, arrangement or understanding 
with any packer, or owner, officer, agent or employee of such packer, to 
provide financing for any packer; 

3. Financing any packer; 

4. Employing or permitting any packer, or livestock buyer or other 
employee of such packer, to perform any service or duty in connection 
with the furnishing of dealer or market agency services; and 
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5. Making unjustly discriminatory payments, in the form of com- 
mission refunds or otherwise, in connection with the furnishing of mar- 
ket agency services. 

D. Respondents Henry A. Wolfsen and Warren L. Wolfsen, directly or 
through any corporate or other device, in connection with their dealer or 
market agency activities, or as officers, directors, agents or employees of 
a dealer or market agency within the meaning of such term as defined in 
the Act, shall further cease and desist from: 

1. Assessing or collecting commissions for the purchase or sale of 
livestock without performing buying or selling services in connection 
with such livestock purchases or sales; 

2. Assessing or causing to be assessed both a price mark-up and a 
“market agency” commission on the same purchase or sale transaction; 

3. Failing to disclose to the principals involved the actual purchase 
price of livestock purchased on an agency basis; 

4. Making payments or causing payments to be made to any person 
in connection with livestock purchase or sale transactions when such 
person has performed no service related to such purchase or sale transac- 
tions; and 

5. Making payments or causing payments to be made to any person 
in connection with livestock purchase or sale transactions without dis- 
closing the amount and purpose of such payments to the principals in- 
volved. 

EK. Respondent Wolfsen’s Feed Lots, Inc., its officers, directors, 
agents, employees, successors and assignees, directly or through any cor- 
porate or other device, in connection with its operations subject to the 
Act, shall cease and desist from: 

1. Permitting any packer, or owner, officer, agent or employee of 
such packer, independently or in combination with others, to have an 
ownership interest in, finance or participate in the management or 
operation of its custom feedlot and market agency business; 

2. Entering into any agreement, arrangement or understanding 
with any packer, or owner, officer, agent or employee of such packer, to 
provide financing for such packer; 

3. Financing any packer; 

4. Employing or permitting any packer, or livestock buyer or other 
employee of such packer, to perform any service or duty in connection 
with the furnishing of its services; and 

5. Making unjustly discriminatory payments, in the form of com- 
mission refunds or otherwise, in connection with its market agency 
operations. 

F. Respondent Sunset Cattle Company, its officers, directors, agents, 
employees, successors and assignees, directly or through any corporate 
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or other device, in connection with its operations subject to the Act, 
shall cease and desist from: 

1. Permitting any packer, or owner, officer, agent or employee of 
such packer, independently or in combination with others, to have an 
ownership interest in, finance or participate in the management or 
operation of its business; 

2. Employing or permitting any packer, or livestock buyer or other 
employee of such packer, to perform any service or duty in connection 
with the furnishing of its services; 

3. Failing to disclose to its principals the actual purchase price of 
livestock purchased on any agency basis; 

4, Making payments or causing payments to be made to any person 
in connection with livestock purchase or sale transactions when such 
person has performed no service related to such purchase or sale transac- 
tions; and 

5. Making payments or causing payments to be made to any person 
in connection with livestock purchase or sale transactions without dis- 
closing the amount and purpose of such payment to its principals. 

Respondents shall, within a period of one year from the date the re- 
spective orders become effective, formulate and implement a plan to 
achieve compliance with the provisions set forth in sections A.1, B.1, 
C.1, E.1 and F.1 herein, and shall promptly report to the Packers and 
Stockyards Administration the details of such plan and all steps taken to 
implement it. 

Paragraphs A and B of this order shall become effective on the day af- 
ter service of this order on respondents. Paragraphs C, D, E and F of this 
order shall become effective on the sixth day after service of this order 
on respondents. 


Copies shall be served on the parties. 





(No. 19,672) 


In re LLOYD BEAN. P&S Docket No. 5672. Decided December 27, 1979. 


Bonding requirement—Cease and desist—Suspension of registration— 
Default 


Respondent is ordered to cease and desist from engaging in business under the act without 
the required bond. Respondent is suspended as a registrant under the act until he 
complies fully with the bonding requirement. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 
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Decided by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.) herein- 
after called the Act. It was instituted by a complaint filed by the Deputy 
Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, alleging that the respondent has wilfully violated 
the Act and the regulations issued thereunder. 

Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by certified mail on 
August 31, 1979. Respondent was informed in a letter of service that an 
answer should be filed within 20 days, and that failure to file an answer 
denying the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such hear- 
ing. 

Respondent filed documents on September 6, 1979 and September 14, 
1979, which do not constitute an answer as required by the Rules of 
Practice in that they neither deny the allegations of the complaint nor 
agree to the issuance of a consent decision. Respondent was apprised of 
this fact by complainant’s October 11, 1979 Motion to File an Appropri- 
ate Answer. Respondent has neither responded to complainant’s motion 
nor filed an appropriate answer. 

Accordingly, the material facts alleged in the complaint, which are ad- 
mitted by respondent’s failure to file an answer, are adopted and set 
forth herein as findings of fact. 


FINDINGS OF FACT 


1. (a) Lloyd Bean, hereinafter referred to as the respondent, is an 
individual d/b/a Burkesville Stockyard with his principal place of busi- 
ness located at Burkesville, Kentucky 42717. 

(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of selling livestock in commerce on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a “market 
agency’ to sell livestock in commerce. 


2. (a) Based on the volume of business reported in the annual report 
of his livestock buying transactions during the period of January 1, 
1978 through December 31, 1978, respondent was required under the 
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Act and the regulations to increase from $30,000 to $40,000 the amount 
of bond or bond equivalent maintained by him to secure the performance 
of his livestock obligations. Respondent was notified by Packers and 
Stockyards, AMS, United States Department of Agriculture, by certified 
mail on May 21, 1979, that if he continued to sell livestock in commerce 
without proper bond coverage or its equivalent, as required under the 
Act and regulations, he would be in violation of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to sell livestock in com- 
merce on a commission basis without filing and maintaining the re- 
quired bond, or its equivalent. 

(b) Respondent presently does not have the required bond or its 
equivalent. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29; 201.30). 


ORDER 


Respondent Lloyd Bean, individually or as a partner, or as an officer, 
director, agent or employee of a corporation, directly or through any cor- 
porate or other device, shall cease and desist from engaging in any busi- 
ness in commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act, as amended and supplemented, and the 
regulations without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective from the sixth day after the decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). The Decision and Order became final February 6, 1980.—Ed. 
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(No. 19,673) 


In re WADE HOLMAN AND JACKSONVILLE LIVESTOCK COMMISSION, INC. 
P&S Docket No. 5615. Issued January 30, 1980. 


Amendment to Decision and Order 


Decided by John A. Campbell, Administrative Law Judge. 


The first line of the second paragraph on page 4 of the decisions issued 
in this proceeding on January 17, 1980, [*] is hereby amended to read: 
“In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) )”. [*] (89 
A.D. 40)—Ed. 





(No. 19,674) 


In re THOMASTON BEEF AND VEAL, INC., JAMES R. BICKLEY AND 
WILLIAM A. VERDON. P&S Docket No. 5674. Decided January 30, 
1980. 


Packer—Bonding requirements—Insufficient funds—Checks—Failure to 
pay full purchase price—Cease and desist—Civil penalty of $4,000 


Where respondents were assessed a civil penalty for operating without the required bond, 
issuing checks without sufficient funds on deposit, failing. to pay, when due, full 
purchase price of livestock. 

Dorothea A. Baker, Administrative Law Judge 

Jory M. Hochberg, for complainant. 
Richard T. Bridges, Thomaston, Ga., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), in which Administrative Law Judge 
Dorothea A. Baker issued a Decision and Order upon Admission of Facts 
by Reason of Default on December 6, 1979. Judge Baker ordered re- 
spondents to cease and desist from engaging in business as a packer 
without filing and maintaining a reasonable bond or its equivalent, issu- 
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ing checks or drafts in payment for livestock without having sufficient 
funds on deposit to pay such checks or drafts, and failing to pay, when 
due, the full purchase price of livestock purchased in commerce. She as- 
sessed respondents jointly and severally a civil penalty in the amount of 
$4,000. 

On January 2, 1980, respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s regulatory cases subject to 5 U.S.C. 556 and 557 (7 CFR 
2.35). ' 

Oral argument before the Judicial Officer, which is discretionary (7 
CFR 1.145 (d) ), was requested by respondents but is denied inasmuch as 
the issues raised on appeal are simple and oral argument would seem to 
serve no useful purpose. 

Respondents contend that their failure to file defensive pleadings in 
this case resulted from a misunderstanding with the Department regard- 
ing the necessary action to be taken. However, the complaint and the let- 
ter serving the complaint made it clear that failure to file an answer 
within the 20-day time period would constitute an admission of the alle- 
gations of the complaint. Respondents were also provided with a copy of 
the rules of practice which clearly sets forth the required procedure. 
There is no basis for any misunderstanding in this respect. 

Accordingly, there is no basis for considering respondent’s argument 
that their payment violations resulted from the bankruptcy of a com- 
pany which owed them $75,000. In any event, however, that would not 
be a mitigating circumstance. On July 19, 1977, respondent corporation 
was ordered to cease and desist from issuing checks or drafts in com- 
merce without having and maintaining sufficient funds on deposit to 
pay such checks or drafts and failing to pay when due the full purchase 
price of livestock purchased in commerce. ? Notwithstanding that order, 
respondents issued 33 checks for livestock on 19 different days extend- 
ing over the period from October 5, 1978, to February 21, 1979, which 
were returned for insufficient funds. Hence respondents knowingly vio- 
lated the Act, regulations and prior cease and desist order. Respondents 
have not yet paid fully for the livestock which they purchased. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 
ed., Appendix, p. 764). The present Judicial Officer was appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 


2. The order was issued against Bickley’s Wholesale Meats, which obtained an amend- 
ment to its charter in February 1978 changing its name to Thomaston Beef and Veal, Inc. 
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Respondents’ violations are serious, repeated and flagrant. The $4,000 
civil penalty imposed by Judge Baker in addition to the cease and desist 
order is appropriate to serve as an effective deterrent to future viola- 
tions by respondents and others, and is appropriate considering the 
gravity of respondents’ violations. 

It is the policy of this Department to impose severe sanctions for se- 
rious violations of any of the regulatory programs administered by the 
Department to serve as an effective deterrent not only to the respond- 
ents but also to other potential violators. This policy has been followed 
in all of the Department’s disciplinary proceedings in recent years. The 
basis for that policy is set forth at great length in numerous decisions. 
See, e.g., In re Braxton M. Worsley, 33 Agr. Dec. 1547, 1556-1571 
(1974), set forth in the Appendix to this Decision. * 

Under the Act, it is necessary to consider the size of respondents’ busi- 
ness and the effect of the penalty on respondents’ ability to continue in 
business (7 U.S.C. 193 (b) ). However, there is no basis for believing that 
respondents are unable to pay a $4,000 civil penalty. The statement in 
respondents’ appeal stating that “the levy of a fine at this time will make 
it impossible for respondent to pay its suppliers” is unsubstantiated. 
Moreover, the individual respondents are also liable for the penalty, and 
there is no showing that they are unable to pay the civil penalty. 

In the circumstances, Judge Baker’s Decision and Order is adopted as 
the final Decision and Order, with a slight change in the order to make it 
clear that respondents are assessed only a single civil penalty in the 
amount of $4,000. 


3. Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock Mar- 
keters, 35 Agr. Dec. 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 L.W. 3649; In re Sam Leo Catan- 
zaro, 35 Agr. Dec. 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and 
Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr. Dec. 467); In re M. & H. Pro- 
duce Co., 34 Agr. Dec. 700, 750 (1975), affirmed (without opinion) sub nom. M. & H. Pro- 
duce Co. v. Knebel and United States, 549 F.2d 830 (C.A. D.C.), certiorari denied, 98 Sup. 
Ct. 394; In re Maine Potato Growers, 34 Agr. Dec. 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 
Agr. Dec. 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 
977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr. Dec. 120, 145 (1975); affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr. 
Dec. 1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of 
Agr., 524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr. Dec. 499, 539 (1974), af- 
firmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. 
Miller, 33 Agr. Dec. 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 
(C.A. 5). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations contained in the Complaint. 

Respondents have failed to file an answer within the time prescribed 
by the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Thomaston Beef and Veal, Inc., hereinafter referred to as the 
corporate respondent, is a corporation organized and existing under the 
laws of the State of Georgia, and whose business mailing address is P. O. 
Box 1113, Thomaston, Georgia 30286. 


(b) James R. Bickley, hereinafter referred to as respondent Bickley, 
is an individual whose business mailing address is P. O. Box 1113, 
Thomaston, Georgia 30286. 


(c) Respondent Bickley is and at all times material herein was: 
(1) President of the corporate respondent; 


(2) Owner of a majority of the outstanding stock issued by the cor- 
porate respondent; and 


(3) In combination with respondent William A. Verdon, respon- 
sible for the direction, management and control of the corporate re- 
spondent. 
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(d) William A. Verdon, hereinafter referred to as respondent Ver- 
don, is an individual whose business mailing address is P. O. Box 1113, 
Thomaston, Georgia 30286. 


(e) Respondent Verdon is and at all times material herein was: 
(1) Manager of the corporate respondent; 


(2) Owner of a substantial portion of the outstanding stock issued 
by the corporate respondent; and 


(3) In combination with respondent Bickley, responsible for the 
direction, management and control of the corporate respondent. 


(f) The respondents named above are and at all times material here- 
in were: 


(1) Packers within the meaning of and subject to the provisions of 
the Act; and 


(2) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


2. On July 19, 1977, a Decision was filed by the Secretary of Agri- 
culture in P. & S. Docket No. 5473 ordering Bickley’s Wholesale Meats, 
Inc., “its officers, directors, agents, employees, successors and assigns, 
directly or through any corporate or other device, in connection with re- 
spondent’s operations as a packer, [to] cease and desist from. . . 2. Issu- 
ing checks or drafts in commerce without having and maintaining suffi- 
cient funds on deposit in the bank account upon which they are drawn to 
pay such checks or drafts when presented for payment; [and] 3. Failing 
to pay, when due, the full purchase price of livestock purchased in com- 
merce. .. ” This decision was signed by James R. Bickley as President. In 
February of 1978 Bickley’s Wholesale Meats, Inc. obtained an amend- 
ment to its charter changing its name to Thomaston Beef and Veal, Inc. 


3. (a) The corporate respondent was notified by Packers and Stock- 
yards, AMS, United States Department of Agriculture, that if it con- 
tinued to buy livestock in commerce for purposes of slaughter without 
adequate bond coverage or its equivalent, as required under the Act and 
regulations, it would be in violation of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstanding 
such notice, the corporate respondent, under the direction, management 
and control of respondents Bickley and Verdon, has continued to buy 
livestock in commerce for purposes of slaughter, without filing and 
maintaining a reasonable bond or its equivalent. 
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(b) The corporate respondent presently does not have the required 
reasonable bond or its equivalent. 


4. The corporate respondent, under the direction, management and 
control of respondents Bickley and Verdon, in connection with its oper- 
ations as a packer, on or about the dates and in the transactions set forth 
in paragraph IV of the Complaint, and at divers other times, issued 
checks or drafts in purported payment for livestock purchased in com- 
merce, which checks or drafts were returned unpaid by the bank upon 
which they were drawn because respondents did not have sufficient 
funds on deposit in the account upon which such checks or drafts were 
drawn. 


~ 


5. (a) The corporate respondent, under the direction, management 
and control of respondents Bickley and Verdon, in connection with its 
operations as a packer, on or about the dates and in the transactions set 
forth in paragraph IV* of the Complaint, and on or about the dates and 
in the transactions set forth in paragraph V of the Complaint, and at 
divers other times, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. 


(b) As of July 20, 1979, there remained unpaid a total of $9,637.00 
for livestock purchased in commerce. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 3 herein, the respond- 
ents have wilfully violated section 202 (a) of the Act (7 U.S.C. 192 (a) ), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 

By reason of the facts found in Finding of Fact 4 herein, the respond- 
ents named herein have wilfully violated section 202 (a) of the Act (7 
U.S.C. 192 (a) ). 

By reason of the facts found in Finding of Fact 5 herein, the respond- 
ents named herein have wilfully violated sections 202 (a) and 409 of the 
Act (7 U.S.C. 192 (a) and 228b) and section 201.43 (b) of the regulations 
(9 CFR 201.48 (b) ). 


*The Complaint, in paragraph V, refers to paragraph III of the Complaint. 
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ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, in con- 
nection with its operations subject to the Act and respondents Bickley 
and Verdon, individually or as officers, directors, agents or employees of 
the corporate respondent, directly or through any corporate or other de- 
vice, in connection with their operations subject to the Act, shall cease 
and desist from: 

1. Engaging in the business of a packer, in commerce, without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations; 

2. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds on deposit in the account upon which 
such checks or drafts are drawn to pay such checks or drafts; and 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b), P.L. 
94-410), respondents jointly and severally are assessed a civil penalty in 
the amount of $4,000.00. 

Paragraph one of the cease and desist order shall be effective as to 
each respondent on the 30th day after service of this order on such re- 
spondent. Paragraphs two and three of the cease and desist order shall 
be effective as to each respondent on the first day after service of this 
order on such respondent. 

Payment of the civil penalty shall be by certified check or money order 
made to the Treasurer of the United States and forwarded to Jory M. 
Hochberg, Esquire, Office of the General Counsel, United States Depart- 
ment of Agriculture, Room 2426, South Building, Washington, D.C. 
20250, within the time allowed for appeal or, if appealed and affirmed, 
within 15 days after the affirmance of such penalty. 


APPENDIX 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): [Excerpt omitted.]—Ed. 
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(No. 19,675) 


In re WESTWIND CATTLE COMPANY. P&S Docket No. 5676. Decided Jan- 
uary 31, 1980. 


Purchase price—Checks—Failure to pay when due—Suspension of registra- 
tion—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and desist from issu- 
ing insufficient funds checks in payment for livestock purchases in commerce, fail- 
ing to pay when due the full purchase price of such livestock and suspending it as a 
registrant under the act for a period of 30 days. 


Peter V. Train, complainant. 
G. Hughel Harrison, Lawrenceville, Ga., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.) by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards Agri- 
cultural Marketing Service, United States Department of Agriculture al- 
leging that the respondent, Westwind Cattle Company, willfully vio- 
lated the Act and the Regulations issued thereunder (9 C.F.R.§ 201.1et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 C.F.R. 
§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Westwind Cattle Company, hereinafter referred to as the respond- 
ent, is a corporation whose principal place of business is located in 
Gainesville, Georgia, and whose business mailing address is Route 7, 
Box 503G, Gainesville, Georgia 30501. 


(2) Respondent, at all times material herein, was: 
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(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted to the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The respondent, its successor, officers, directors, agents, and employ- 
ees, directly or through any corporate or other device, in connection with 
respondent’s operations under the Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

2. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid. 

Respondent is suspended as a registrant under the Act for a period of 
30 days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent; Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 


Copies of the decision shall be served upon the parties. 
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(No. 19,676) 


In re LONG, WEST & Co. P&S Docket No. 5713. Decided February 8, 
1980. 


Gifts—Discriminatory payments—False or incorrect invoices—Records— 
Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and desist from mak- 
ing payments to consignors to consign livestock to respondent for sale, making dis- 
criminatory payments, issuing false or incorrect invoices, issuing accounts of sale 
which fail to show true and correct names of purchasers. 


Joanne I. Schwartz, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Addministrative Law Judge. 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, AMS, United States Department of Agriculture, alleging that the 
respondent willfully violated the Act and the regulations issued there- 
under (9 C.F.R. § 201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this — 
proceeding (7 C.F.R.§ 1.138). 

Respondent, Long, West & Co., admits the jurisdictional allegations of 
paragraph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Long, West & Co., hereinafter referred to as the respondent, is a 
corporation organized and existing under the laws of Ohio with its prin- 
cipal place of business located in Cincinnati, Ohio. Respondent’s mailing 
address is 3114 Spring Grove Avenue, Cincinnati, Ohio 45225. 
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2. The respondent, at all times material herein, was: 
(a) Engaged in the business of a market agency, buying and selling 


livestock in commerce on a commission basis at the Cincinnati Union 
Stock Yards, a posted stockyard under the Act; and 


(b) Engaged in the business of a dealer, buying and selling livestock 
in commerce for its own account; and 


(c) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on commission in commerce and as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to this decision, such decision will be entered. 


ORDER 


Respondent, Long, West & Co., its officers, directors, agents and em- 
ployees, successors and assigns, directly or indirectly, through any cor- 
porate or other device, in connection with its operation under the Act, 
shall cease and desist from: 

1. Making payments of money, or furnishing any other thing of value, 
to consignors or any other persons which serve to induce, or have the 
purpose of inducing, such consignors or other persons to consign live- 
stock to respondent for sale; and 

2. Making discriminatory payments of any sort in connection with its 
market agency operations in commerce; and 

3. Purchasing livestock on a commission basis and billing or collecting 
from its principals on the basis of weights or prices other than the actual 
purchase weights or prices; and 

4, Executing or causing persons subject to the Act to execute false or 
incorrect invoices, accounts of purchase or other billings; and 

5. Issuing accounts of sale which fail to show the true and correct 
names of the purchasers of consigned livestock. 

Respondent shall keep such accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
subject to the Act, including, but not limited to: (a) buyer invoices and (b) 
accounts of purchase or other billings which show the true names of pur- 
chasers. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. Copies of this decision will 
be served upon the parties. 
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(No. 19,677) 


In re AMERICAN MEAT PACKERS, INC., a corporation, and HOLLIS E. 
CARTER, an individual. P&S Docket No. 5591. Decided February 11, 
1980. 


Packer—Checks—Failure to pay when due—Failure to hold in trust 
funds—Insolvency—Preferential payments—Cease and desist—Consent 


Respondents consented to the issuance of an order requiring them to cease and desist from 
issuing insufficient funds checks in payment for livestock purchased in commerce, 
failing to pay when due the full purchase price for such livestock, failing to hold in 
trust funds required to be held in trust, from purchasing livestock in commerce 
while insolvent, from making undue or unreasonable preferential payments. 


Joanne L. Schwartz, for complainant. 
Sandy M. Sandoloski, Dallas, Tex., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the corporate respondent’s financial condition did not 
meet the requirements of the Act and that the respondents willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 1.138; 
42 F.R. 745). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. American Meat Packers, Inc., herinafter referred to as the corpo- 
rate respondent, is a corporation with its principal place of business lo- 
cated at 301 Bell Street, Mt. Vernon, Texas, and whose mailing address 
is 301 Bell Street, P.O. Box 639, Mt. Vernon, Texas 75457. 
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2. The corporate respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


3. The corporate respondent’s average annual purchases of livestock 
exceed $500,000 a year. 


4. Hollis E. Carter, hereinafter referred to as the individual respond- 
ent, is an individual whose address is 1707 W. Redbird Lane, Dallas, 
Texas 75232, and who at all times material herein was: 


(a) President, manager and majority stockholder of American Meat 
Packers, Inc.; and 


(b) Managed, directed and controlled the activities of American 
Meat Packers, Inc., including the acts and practices alleged herein. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 


ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its officers, directors, agents, employees, 
successors and assigns, directly or through any corporate or other de- 
vice, and the individual respondent, individually or as an officer, di- 
rector, agent or employee of the corporate respondent, in connection 
with their operations as a packer, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds to pay such 
checks or drafts on deposit in the bank account from which such checks 
or drafts are to be paid; 

2. Failing to pay, when due, the full purchase price for livestock, 
meat, meat food products, or livestock products purchased in commerce; 

3. Failing to hold in trust funds required to be held in trust for the 
benefit of all unpaid cash sellers of livestock, pursuant to section 206 (b) 
of the Packers and Stockyards Act (7 U.S.C. 196 (b) ), until full payment 
of the amounts due under the trust has been received by such unpaid 
cash sellers; and 
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4. Purchasing livestock in commerce for slaughter as a packer subject 
to the Act while respondent’s current liabilities exceed its current assets, 
unless respondent pays the full purchase price of the livestock at the 
time of purchase in cash, by certified check, or by wire transfer of funds 
to the seller or the seller’s duly authorized representative at the time of 
transfer of possession of the livestock to the respondent, as provided by 
section 409 of the Act (7 U.S.C. 228 (b) ). 

5. Engaging in the practice of making undue or unreasonable pref- 
erential payments to any person in connection with purchases, in com- 
merce, of livestock, meat or meat food products. 

The provisions of this order shall become effective on the first day 
after service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 





(No. 19,678) 


In re STERLING COLORADO BEEF CO., a corporation, and CERES LAND Co., 
a corporation [CERES, INC.]. P&S Docket No. 5201. Decided Febru- 
ary 12, 1980. 


Packer—Discriminatory price plan between shareholders and nonshare- 

holders—Payments on false weights—Accounts on false weights—Prefer- 

ential payments—Packer conflict of interest—Accounts and records— 
Market agency—Market agency conflict of interest—Cease and desist 


Where respondent Sterling Colorado Beef Co. (packer) is ordered to cease and desist from 
using any discriminatory price plan to pay higher prices to shareholders as com- 
pared with prices paid non-shareholders, making payments for livestock purchased 
on weight and grade other than true weights and grades, issuing accounts or sale 
based on false carcass weights or grades, making undue preferential payments in 
purchase, sale or slaughter of livestock, from purchasing livestock from any custom 
feedlot holding ownership interest in packer company, keep records that fully dis- 
close all transactions in its business. Respondent Ceres, Inc. (market agency) is 
ordered to cease and desist from selling livestock to any packer in which it holds on 
ownership interest or which holds an ownership interest in Ceres, Inc. 


Dorothea A. Baker, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
David G. Palmer and Louis G. Isaacson, Denver, Colo. for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended and supplemented (7 U.S.C. 181 et seq.), in which Administra- 
tive Law Judge Dorothea A. Baker filed an initial Decision and Order on 
May 18, 1979. The complaint was filed in 1975, relating to alleged viola- 
tions in 1973 and 1974. In view of the numerous issues in the case, the 
mammoth size of the record, and the novelty and importance of some of 
the issues, including a request for divestiture by complainant, the delay 
at all stages of the proceeding is not unusual. 

The complaint originally included allegations against Lebsack Feed 
Yards, Inc., Don Lebsack and John Lebsack, who were involved in some 
of the transactions involving respondent Sterling Colorado Beef Co., but 
the Lebsack respondents consented to a cease and desist order with find- 
ings of fact and conclusions based upon the allegations of the complaint. 
The consent decision “is not to be interpreted as prejudicing complain- 
ant’s case against respondents Sterling Colorado Beef Co. and Ceres, Inc. 
or as binding on said respondents” (Consent Decision, p. 2). 

In the initial decision, Judge Baker ordered respondent Sterling 
Colorado Beef Co. to cease and desist from making payment and final 
settlement for livestock purchased on a weight and grade basis on any 
basis other than the true and correct weights and grades of such live- 
stock and issuing accounts of sale based on false and incorrect carcass 
weights and grades, and she ordered respondent Sterling to keep and 
maintain accounts and records fully and correctly disclosing all transac- 
tions involved in its packer business. Although she found that the Secre- 
tary has jurisdiction over Ceres, Inc., she found that Ceres did not vio- 
late the Act. 

On November 2, 1979, complainant appealed to the Judicial Officer. 
to whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. 556 and 557 (7 CFR 2.35). * Oral 
argument before the Judicial Officer, which is discretionary (7 CFR 
1.145 (d) ), was requested by respondents but is denied inasmuch as the 
issues have been thoroughly briefed and oral argument would seem to 
serve no useful purpose. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 
ed., Appendix, p. 764). The present Judicial Officer was appointed in January 1971, hav- 
ing been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of 
the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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In its appeal, complainant abandoned many of its contentions made 
below, including its request for a divestiture order. The issues on appeal 
involve (i) grade and weight changes by respondent Sterling and the fail- 
ure of respondent Ceres to inform its customers of the changes; and (ii) 
the jurisdiction of the Secretary over respondent Ceres, which is pri- 
marily a custom feeder of livestock. Other issues are (iii) whether re- 
spondent Sterling’s payment of higher prices to shareholders than to 
nonshareholders was justified by agreements (which were not enforced) 
by the shareholders to supply livestock to respondent Sterling; (iv) 
whether respondent Sterling made a preferential payment of over 
$81,000 to its President and board member, Edward E. Sonnenberg, or 
whether the payment was a valid payment for Sonnenberg’s “kill rights” 
in connection with Sterling’s purchases of cattle from the Colossal Cattle 
Co.; and (v) whether respondent Sterling improperly allowed the former 
Lebsack respondents to earn a secret profit of over $17,000 at the ex- 
pense of Lebsack’s customer, Cattle Science Capital Corporation, whose 
livestock were custom fed by the Lebsacks and sold to respondent Ster- 
ling. 

Although I am not in complete agreement with Judge Baker’s findings 
or conclusions with respect to any of the issues involved on appeal, my 
differences are largely based on documentary evidence, inferences from 
undisputed facts, e.g., as to the motive underlying undisputed actions, 


and on the significance of undisputed facts. Accordingly, I am utilizing 
Judge Baker’s findings for the major portion of my findings of fact. The 
following findings of fact are taken verbatim from Judge Baker’s find- 
ings, with many omissions and much rearrangement of material. ? Addi- 
tional material added by the Judicial Officer is set forth in brackets. The 
brackets are included solely to indicate material in my findings which 
was not included in Judge Baker’s findings. 


FINDINGS OF FACT 


1. Sterling Colorado Beef Co., sometimes referred to herein for con- 
venience of reference as “Sterling Beef” or “Sterling” is a Colorado cor- 
poration with its principal place of business located at Sterling, Colora- 
do, and is now, and was at all times material to this proceeding, a packer, 
as that term is defined in the Act, and was engaged in the business of 
buying livestock in commerce for purposes of slaughter and preparing, 


2. No indication is made as to the omission of any of Judge Baker’s paragraphs or sen- 
tences within a paragraph, but the omission of a portion of a sentence, which sentence is 
set forth herein, is indicated by asterisks. The material omitted is frequently contrary to 
the position taken in this Decision. 





STERLING COLORADO BEEF CO. 187 
Cite as 39 A.D. 184 

selling and distributing meat in commerce. (Paragraph 1 of Ster- 

ling’s Answer; CX 2-8, 11-13, 16, 18-19, 26-29, 44, 51-52, 54, 56). * Since 

its inception in 1964, Sterling has grown to its present annual slaughter 

capacity of more than 350,000 head (TR 1186). 

Mr. Edward E. Sonnenberg, a rancher, farmer and feedlot owner, was 
instrumental in the formation of Sterling Colorado Beef Co. and at all 
times material herein, indirectly held a large block of stock in Sterling 
Colorado Beef Co., served as President of Sterling, and was an active 
member of the Sterling Board of Directors (TR 629, 1221-22). 

Sterling was founded in 1964 by a number of cattle feeders located in 
the Northeastern Colorado area, including primarily Mr. E. E. Sonnen- 
berg and Mr. William Seckler. 

At all times material herein, Mr. Calvin Humphrey was executive vice- 
president and general manager of Sterling Colorado Beef Co. 

2. Ceres, Inc., sometimes referred to herein, for convenience of refer- 
ence as “Ceres”, formerly Ceres Land Co., is a Delaware corporation with 
its principal place of business located at Sterling, Colorado, and is now, 
and at all times material to this proceeding, was engaged in the business 
of a custom feedlot feeding livestock for the accounts of others (Para- 
graph 1 of Ceres, Inc.’s Answer). 

At all times material hereto, Ceres held 4,025 shares of stock [21.6% 
of Sterling’s outstanding stock ‘] in Sterling Colorado Beef Co. (Cere’s 
Answer). 

At all times material herein, and from January 1, 1972, Mr. Hugh 
Macklin was President of Ceres, Inc., was an active member of the Ster- 
ling Board of Directors, and, since 1974, served as Chairman of the Ster- 
ling Board of Directors (TR 1364, 1365). 

3. At all times material herein, Mr. John Lebsack, an owner of Leb- 
sack Feed Yards, Inc., a custom feedlot, served on the Board of Directors 
of Sterling Colorado Beef Co. (TR 1199). 

At all times material herein, Mr. Donald Lebsack, the son of Mr. John 
Lebsack, was vice-president of Lebsack Feed Yards, Inc. (TR 548). The 
Don Lebsack Cattle Corporation is a closely held Lebsack family corpora- 
tion separate from Lebsack Feed Yards, Inc. (TR 1893). 

[I. Sterling’s Grade and Weight Alterations] 

4. Sterling Colorado Beef Co., at all times material herein accepted 
livestock for slaughter from both shareholder and non-shareholder 
sellers under an agreement whereby such livestock would be slaughtered 
and payment made to the sellers on the basis of the USDA grade and the 
hot carcass weight of said livestock. 


3. [Rleferences to the transcript and/or exhibits * 
not necessarily all inclusive. 


* 


* are not intended to be and are 


4, [Computed from Judge Baker’s footnote 15, Initial Decision, p. 52.] 
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5. Sterling, in the ordinary course of business, in connection with the 
purchase of slaughter cattle on a weight and grade basis, provided the 
livestock sellers with a typewritten kill record sheet, a kill record exten- 
sion sheet, a check voucher and a payment check (TR 292-294, 303, 317, 
CX 26). These reflected the data upon which payment to the seller was 
based (CX 11-13, 15, 16, 18, 19, 25, 35, 44, 47, 50-52, 54-56). 

6. During the seven or eight year period immediately prior to Febru- 
ary 22, 1974, Sterling, through its agent Calvin Humphrey, altered, or 
caused to be altered, the sellers’ kill record sheets and kill record exten- 
sion sheets to reflect false, inaccurate and arbitrary hot carcass weights. 
[The weights were frequently reduced 100 pounds, but at times from 40 
to 300 pounds. On some occasions the weights were increased (CX 9, 14, 
39, 41).] Mr. Humphrey and Respondent Sterling admit the alterations 
of said kill record sheets and kill record extension sheets. 

7. During the seven or eight year period immediately prior to Febru- 
ary 22, 1974, Sterling, through its agent Calvin Humphrey, altered or 
caused to be altered the sellers’ kill record sheets and kill record exten- 
sion sheets to reflect false, inaccurate and arbitrary USDA carcass 
grades [changing choice to good or good to choice] (CX 30-35, 75, 78, TR 
228-287). 

8. Sterling, in 


xkk* 


[many transactions] did not make settlement and 


final payment for the livestock purchased on the basis of the actual 


grade and weight of the individual animals, but rather, made payment to 
sellers based upon inaccurate and arbitrary carcass weights and grades 
assigned by Sterling. Additionally, Sterling did not furnish true and cor- 
rect accountings of sale to the livestock sellers, but rather furnished ac- 
countings reflecting the inaccurate and arbitrary carcass weights and 
grades assigned by Sterling. 

9. Nearly all of the “kill sheets” received in evidence with respect to 
these alterations in weight or grade also contain a series of “x’s” reflect- 
ing carcass bruises, grubs or unusually fat carcasses. Each single “x” no- 
tation on these sheets is intended to reflect the presence of a bruise or 
“rub” on the relevant carcass (CX 18 at pages 2-4; CX 19 at pages 3 and 
4; CX 26 at page 2; CX 44 at page 1). 

The effect of each “x” notation is a deduction of 50 cents per hundred- 
weight off the price by Sterling to the seller of that carcass (TR 107, 
108). In some instances, these “x” notations had been crossed out by 
Sterling, after the kill sheets had been sent upstairs to Sterling’s office 
(TR 107, 1270, 1686). The effect of crossing out or eliminating an “x” no- 
tation is to pay the seller without taking the deduction of 50 cents per 
hundredweight which would otherwise be applicable (TR 108, 146, 147, 
255, 480, 481, 1686, 1687). 
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10. In certain instances, notations of “20x” appear on these kill sheets 
(CX 18 at pages 2-4). A “20x” notation usually did not signify that the 
relevant carcass had 20 bruises, but rather that the carcass was unusual- 
ly fat (TR 107). The effect of crossing out or eliminating a “20x” notation 
was to pay the seller of the carcass without taking the deduction of 
$10.00 per hundredweight which would otherwise be applicable (TR 
108). 

11. None of Complainant’s exhibits describing alterations in weight 
or grade took into account the impact of the elimination of such deduc- 
tions, which would otherwise have been taken by Sterling Beef in paying 
for the carcasses in question (TR 103, 110, 111, 148, 177, 178, 181, 182, 


189, 263, 268, 443, 444, 773). 
The elimination of deductions for bruises, grubs or other “x” deduc- 


tions, which results in higher payments by Sterling Beef to sellers of cat- 
tle, can involve substantial sums (TR 255). 

12. During the Touche Ross audit of Sterling Beef late in 1973 [dis- 
cussed below], it was learned that “hot weight tickets” or “carcass tags” 
for cattle slaughtered prior to April of 1973 were not available (TR 644, 
1692, 1693). Mr. Humphrey testified that Sterling Beef’s standing poli- 
cy was to save these hot weight tickets (TR 648, 1692, 1693). Contrary 
to this policy, and unknown to Mr. Humphrey, these hot weight tickets 
had been thrown away by two employees of the firm—Mr. Erker and Mr. 
Trettenaro (TR 644-648, 1692). 

13. Mr. Joseph Skram, who was employed as Comptroller of Sterling 
from July 1970 until June of 1974 (TR 738) and who attended Sterling’s 
Board of Directors meetings as Assistant Secretary thereof, *** testi- 
fied he had instructed Mr. Erker and Mr. Trettenaro to save the hot 
weight tickets only for three to six months (TR 754). 

Mr. Skram was responsible for the safekeeping of Sterling Beef’s busi- 
ness records, but was not aware of any governmental regulation requir- 
ing that hot weight tickets be saved for longer periods of time (TR 754). 
He testified there was a policy of destroying hot weight tickets prior to 
1973, because they were bulky. He subsequently learned they were sup- 
posed to be kept for two years (TR 749, 750). ° 

14. [Since complainant’s exhibits relating to alterations in weight or 
grade did not take into account the impact of the elimination of deduc- 
tions for bruises, grubs or unusually fat carcasses (Finding 11, supra), 
and since Sterling’s employees threw away the hot weight tickets prior 
to April 1973 (Findings 12-13, supra), it is impossible to determine from 


5. [Mr. Skram testified that in late 1973 he marked about four to six boxes of hot weight 
tickets “Do Not Destroy,” but when the Touche Ross auditors requested the boxes, only one 
of the marked boxes was found (TR 749-751).]} 
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this record whether any seller of livestock received less money, consider- 
ing all of the seller’s transactions with Sterling, than he should have re- 
ceived if no alterations in weight or grade or eliminations of deductions 
had occurred. Mr. Humphrey testified that he did not “keep any running 
tally or account of any adjustments that would have been made,” and 
that it would be “impossible” for him to tell whether “somebody was 
maybe a dollar short or a dollar long” (TR 615, 618), but “anybody that 
came into that packinghouse with cattle received better treatment than 
they would have received in any other packinghouse at that particular 
time” (TR 617).] 

15. It *** is not disputed that the making of such changes has ceased 
by Sterling in February of 1974 [after they were brought to the atten- 
tion of Sterling’s Board of Directors by its accounting firm], and that 
there have been no allegations of alterations of carcass records, weights 
or grades since that date. 

16. Sterling Colorado Beef Co. failed to keep accounts and records 
which fully and correctly disclosed all transactions involved in its pack- 
ing business. Sterling Colorado Beef Co. prepared, and made a part of its 
records and accounts, kill sheets and kill record extension sheets which 
failed to show the true and correct hot carcass weights and carcass 
grades of the livestock represented. 

17. At all times material herein, Touche Ross and Co. was the firm of 
certified public accountants that examined and audited the books and 
records of Sterling Colorado Beef Co. The fact that certain alterations 
with respect to carcass weights and grades had taken place was first 
brought to the attention of Sterling’s Board of Directors by Touche Ross 
and Co. early in 1974. Sterling’s Board of Directors had not been aware 
of these alterations prior to their discovery by Touche Ross in early 1974 
(TR 569, 713-715, 741, 742, 1383, 1414). 

18. [At the direction of Sterling’s Board, Touche Ross undertook to in- 
vestigate Sterling’s cattle purchases made on a grade and weight basis 
for its fiscal year ending March 31, 1974. Touche Ross determined that 
the investigation should be on a sampling basis (TR 1728-30).] The 
Touche Ross *** test treated the slaughter cattle sales to Sterling made 
by both Ceres and Lebsack Feed Yards as if these cattle had been owned 
solely and completely by Ceres and Lebsack Feed Yards. No analysis was 
made of the individual feeder-customers’ cattle sales, which were in- 
cluded in each of these groups. 

19. Following the completion of this sampling study, which was re- 
ceived in evidence as Respondent’s Exhibit C, Mr. Allan Pyle of Touche 
Ross and Co. presented a verbal report of the results of the study during 
the course of a Sterling Colorado Beef Co.’s Board meeting held on May 
31, 1974 (TR 716, 1194, 1385, 1772). 
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Mr. Pyle reported that, based on the Touche Ross study, most of the 
suppliers of cattle had been overpaid [by an amount never exceeding 1% 
(CX 98, p. 1)], rather than underpaid, that they had been treated equally, 
and that no pattern of favoritism between feeders had emerged from the 
sample (CX 107, TR 716, 1385, 1772, 1194). 

Mr. Husted, under whose direction the sampling study was conducted, 
also testified that the study showed “no real evidence of underpayment 
that was significant.” (TR 1789). 

20. [Touche Ross advised Sterling’s Board of Directors that it would 
give a “clean opinion” (i.e., not qualified) as to Sterling’s financial condi- 
tion only if Sterling’s shareholders signed agreements waiving any 
claims against Sterling based on the grade and weight alterations, and 
signed an indemnification agreement totalling $500,000. This was done 
by Sterling’s shareholders (TR 631-2, 643-4, 716-19; CX 86-91).] As part 
of the *** procedure in obtaining a [“clean”] certified audit report, the 
members of the Board of Directors of Sterling Colorado Beef Co. signed 
a $500,000 indemnification agreement obligating each member in- 
dividually, on a basis proportional to his stock ownership in the Com- 
pany, to indemnify Sterling against any liability and related expenses 
arising from any sellers’ claims made in connection with the weight and 
grade alterations. The Ceres, Inc. maximum dollar exposure under this 
agreement was $147,700.00 ($500,000 x .2954 = $147,700.00). 

21. Exhibit 39 sets forth some alterations with respect to cattle be- 
longing to the following of Ceres’ feeder-customers: 


(a) Newell Company 

(b) Chilewich Sons & Co. 

(c) A&S Commodity Trading 
(d) Bradshaw Cattle Co. 

(e) A&W Commodity Trading 
(f) Jack Lindsay 

(g) Seckler-Yuma Corporation 
(h) Padco Beefbuilders 

(i) Appa Beefbuilders 

(j) Norman L. Winston 

(k) Wells-Hampton 

(l) Fargo Partners 

(m) CLC Partnership 
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(n) Harold Lewis 


With the exception of the Bradshaw Cattle Co., Padco, Appa, Mr. Win- 
ston, Wells-Hampton, Mr. Lindsay, Mr. Lewis, and Fargo Partners, all of 
these feeder-customers were directly involved in the management or 
ownership of Ceres itself (TR 1400-03). Persons feeding cattle as the cus- 
tomers of Ceres, Inc., resided in Chicago, Illinois; Peoria, Illinois; New 
York, New York; (TR 923, 1372-1375) and in general, were scattered 
througout the United States (TR 9738). 

22. Representatives of Ceres were aware that the Touche Ross analy- 
sis did not consider their customers’ accounts on an individual basis (TR 
1398). However, based on the report of Touche Ross, Mr. Macklin [Presi- 
dent of Ceres and Chairman of Sterling’s Board of Directors] did not be- 
lieve the customers of Ceres had been injured by Sterling (TR 1397). 
Among other things, Mr. Macklin testified: 


“x x x My assumption at that time and my assumption still would be 
the same. They said there was no bias and we knew from a day to 
day experience in selling cattle that our feeders were not being hurt. 
I therefore, would make the assumption that there were some in- 
dividual cases when this was not the case, but overall we had no con- 
cern so far as our customers being mistreated by the packing plant 
[Sterling].” [Bracketed “Sterling” in Judge Baker’s finding; empha- 


sis supplied by Judicial Officer.] 


[Ceres did not notify any of its feeder-customers of Sterling’s altera- 
tions of their kill sheets or that Sterling was willing to reconstruct its 
slaughter accounts to determine whether or not an individual seller had 
received the correct payment (see, eg., TR 933-4, 989-90, 
1388).] *** Complainant has put in issue the question of whether or not 
it was an unfair and deceptive trade practice for Ceres, a custom feedlot, 
to fail to notify its feeder-customers of alterations in carcass weights 
made in the ordinary course of business by the packer on cattle owned by 
its feeder-customers. 

23. Atall times material herein, Sterling Colorado Beef Co. had a loan 
agreement with the Security State Bank of Sterling, Sterling, Colorado, 
and the First National Bank of Denver, Denver, Colorado, providing for 
a revolving short-term line of credit, secured by Sterling’s accounts re- 
ceivables, in an amount not exceeding $2,500,000. Pursuant to the 
terms of this agreement, Sterling Colorado Beef Co. was required to fur- 
nish annual audited financial statements to the Banks. Sterling also 
agreed that it would not, during the time that it was indebted to the 
Banks: 
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Allow company practices of payment for cattle or any of its opera- 
tions to become in violation of all or any section of the Packers and 
Stockyards Act as amended. 


In the event of a breach of any of the loan agreement’s terms and 
conditions, the Banks were empowered, after notice to Sterling Colorado 
Beef Co. to terminate the loan agreement and to demand immediate re- 
payment. 


{II. Ceres’ Jurisdictional Facts] 

24. “Feeder” and “fat” cattle are two distinct commodities, which are 
bought and sold in different markets. The operations conducted by Ceres 
involved purchases on behalf of its feeder-customers in one market and 
sales for its feeder-customers in another. [Emphasis added by Judi- 
cial Officer.] 

25. At all times material to this proceeding, Ceres purchased feeder 
cattle for the accounts of its feeder-customers. 

26. In the ordinary course of its business and incidental to its primary 
business of feeding cattle, Ceres typically receives orders from its cus- 
tomers for the purchase of cattle. In such instances, independent cattle 
“commission merchants” or “commission buyers” locate the appropriate 
number and type of cattle to be purchased on behalf of Ceres’ feeder-cus- 
tomers who retained the authority to purchase, manage, inspect and sell 
the cattle in question. (TR 1376, 1407, 927, 928, 941, 999, 1000). 

27. After the commission merchant had located the cattle, Ceres, in 
the ordinary course of business, sent an employee to inspect the feeder 
cattle to be purchased for the accounts of the feeder-customers of Ceres, 
prior to the purchase of the cattle for the accounts of its feeder-cus- 
tomers and their shipment to Ceres. (TR 725-728, 1366, 1367, 729, 730, 
732). 

28. Ceres inspected the feeder cattle when they were delivered to the 
Ceres’ feedlots and, acting on behalf of its feeder-customers, rejected any 
animals that were not acceptable for feeding (TR 1408). 

29. Ceres, in the ordinary course of business, issued bank drafts 
{drawn on Ceres’ account] for the purchase of feeder cattle purchased by 
Ceres, Inc., for the accounts of its feeder-customers. Ceres, in the ordi- 
nary course of business, subsequently paid the drafts and the feeder cat- 
tle were delivered to the Ceres’ feed yards (TR 723, 726, 728, 1408, CX 
57). 

30. Ceres, Inc., paid for the feeder cattle purchased for the accounts 
of its feeder-customers. Financing of the feeder cattle was arranged by 
the feeder-customers, or by Ceres, Inc. on behalf of the feeder-customers 
(TR 728). Upon completion of the arrangements for financing, Ceres was 
paid for the feeder cattle purchased for the accounts of the feeder-cus- 
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tomers. The arrangements for financing, on the average, took approxi- 
mately one week to make. The dollar value of some 50,000 head of feed- 
er cattle [per year] provided through this procurement mechanism was 
ten to twelve million dollars (TR 723, 728). 

31. [Some of the invoices made out by or on behalf of the sellers of the 
livestock or independent order buyers showed that the livestock were 
sold to Ceres, Inc. (see, e.g., CX 43, p. 7; CX 50, p. 2; CX 53, pp. 6-8; CX 
57, p. 4). However, Ceres did not buy cattle on a speculative basis to re- 
sell to its customers, but only after it had an order from a customer (TR 
1366-1367). °] 

32. Ceres, in the ordinary course of business, levied a 10 cents per 
hundredweight charge with respect to cattle purchased by Ceres’ cus- 
tomers [through Ceres’ activities discussed above] and placed with Ceres 
for feeding (TR 344, 416, 721, 722, CX 43, 45, 46, 48, 49, 50 and 50A, 
53, 55). The written contracts with respect thereto did not specifically 
set forth said levy (TR 1420). The 10 cents per hundredweight charge 
was not disclosed on any document provided to is feeder-customers, in 
the ordinary course of business, but Ceres added the charge to the pur- 
chase price of the feeder cattle. The purchase price of the feeder cattle 
was disclosed to the feeder-customer. Ceres, Inc. took no definable action 
to inform its feeder-customers of the existence of this charge (CX 48, 45, 
46, 48, 49, 50 and 50A, 53, 55, 57, 72, 73; TR 730, 946, 985, 1409, 
1420). 

33. This 10 cents charge was intended by Ceres to cover the expenses 
and overhead incidental to various steps necessary to the purchase and 
delivery of such cattle (TR 415, 723, 724, 1408). Mr. Macklin testified 
that this 10 cents fee was intended to: 


[C]ompensate us for services related to the original input of cattle 
from a feeder. This involves many things. ..a field man.. . the 
brand papers .. . the health papers. . . to file the necessary financ- 
ing documents . . . to carry the float on financing .. . all of these are 
additional costs. . . We simply try to get reimbursed for. (TR 
123, 724) 


34. These changes were denominated as “commissions” in the work 
papers generated and kept in the ordinary course of business by Ceres. 
(TR 1410, 1411, 1426, 2094). The 10 cents levy here at issue, is lower 
than any commission would be for the purchase of cattle [by a typical 
order buyer] (TR 1410). [An order buyer’s commission is typically 25 
cents to 50 cents per hundredweight, but may be as low as 15 cents (TR 
415-416).] 


6. [Nonetheless, some of Ceres’ customers regarded the transactions as sales of cattle by 
Ceres to the customers (TR 923-4, 940, 944-5).] 
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35. These cattle feeding-customers of Ceres later sold their fed cattle 
to both Sterling and to many other packers, as the customers might de- 
termine [, through Ceres, which sold the cattle for its feeder-customers] 
(TR 406, 735, 928, 939, 986, 999, 1000). At all times material herein, 
Ceres could and did make arrangements for the slaughter of certain of 
its feeder-customers’ cattle at Sterling Colorado Beef Co. However, the 
feeder-customers of Ceres retained the right to make whatever other ar- 
rangements they wished. Ceres scheduled the slaughter of these cattle 
under the terms of its slaughter contract with Sterling (TR 1378, 1379). 

36. Sterling made payment to Ceres for these cattle; Ceres in turn 
paid the proceeds over to the feeder-customers after deducting its feed- 
ing and other charges (TR 14138, 1414; CX 438, 44, 46-50, 50A, 51-56, 72, 
73). Ceres provided these services for all its feeder-customers’ slaughter 
cattle sold’ to Sterling. During the time period April 1, 1972-March 31, 
1973, Ceres arranged the sale of 64,094 head of its feeder-customers’ 
cattle to Sterling (CX 109). If the value of these cattle is conservatively 
estimated at $400 per animal, the aggregate value of these cattle would 
have been 25.6 million dollars. During the time period April 1, 1973- 
March 31, 1974, Ceres arranged the sale of 52,806 head of its feeder-cus- 
tomers’ cattle to Sterling (CX 109). If the value of these cattle is con- 
servatively estimated at $400 per animal, the aggregate value of these 
cattle would have been 21.1 million dollars. (CX 43, 45, 46, 50A, 52, 53, 
55). 7 

37. There was also a “processing” fee associated with getting them 
[the cattle] out [of the feedlot when they were sold by Ceres] and which 
was disclosed on Ceres’ records. 

{Il. Dual Pricing — Kill Rights] 

38. Sterling Colorado Beef Co., from its inception through February 
22, 1974, maintained more than one pricing system referred to some- 
times by the parties as a “dual” pricing system for the purchase of 
slaughter cattle on a weight and grade basis. Also, this was sometimes 
referred to as “shareholder” and “non-shareholder” prices (TR 594-603). 
Such terminology is not entirely accurate inasmuch as “shareholder” 
prices were sometimes paid to non-shareholders. * There also were “nego- 
tiated” prices with non-shareholders and the “shareholder” prices were 
not pre-determined but were related to published current market prices. 
Said practice was discontinued in February, 1974. The “non-share- 


7. During the period covering part of 1972, all of 1973, and part of 1974, Ceres sold 
40,000 head of livestock [owned primarily by its customers], mostly on a “live” basis, to 
packers other than Sterling (TR 735). 


8. [T]here were some “non-shareholders” who were reliable suppliers, who shipped on a 
steady basis, and who received “shareholder” prices (TR 2089). 
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holder” prices for slaughter cattle on any given day would range from 25 
cents per hundredweight to $2.00 or $2.50 per hundredweight below the 
per hundredweight price paid for “shareholder” cattle (TR 603; CX 59, 
75). 

“x x x A system was used that stockholders would receive a price that 
would be normally, in fact, it was usually over the yellow sheet [a trade 
publication quoting market prices]. The non-stockholders received, not 
in all cases, they did normally receive the yellow-sheet price for their cat- 
tle.” (TR68) 

39. “Killing rights” or slaughter rights were rights held by a Sterling 
Colorado Beef Co. shareholder, and were rights which were derived from 
the signing of a slaughter contract with Sterling. The shareholder con- 
tract obligated the shareholder to supply a specified minimum number 
of slaughter cattle to Sterling. In most instances, the shareholder’s kill- 
ing rights were determined by the number of shares of stock he held and 
were equal to the number of head of slaughter cattle specified in the 
slaughter contract. Pursuant to the terms of the contract, each share- 
holder had “kill floor space” in the Sterling plant, i.e., a place to slaugh- 
ter those cattle covered by the contract [provided Sterling had sufficient 
plant capacity on the particular day or period when the shareholder's 
cattle were ready for slaughter (see Findings 43-44, infra)] (CX 102, 
102A; TR 599, 624, 642, 705, 708, 1963). 

40. In most instances the slaughter contracts with Sterling provided 
that the individual shareholder promised to supply and Sterling prom- 
ised to purchase 30 head of slaughter cattle for each share of stock 
owned (TR 597, 705, 1377, 13878; CX 75. [A few contracts provided for 
33 killing rights per share (TR 597). | 

41. Only shareholders were eligible to sign slaughter contracts. Non- 
shareholders were not offered slaughter contracts by Sterling (TR 1200, 
1240, 1370). 

42. With respect to cattle slaughtered pursuant to the slaughter con- 
tracts, Sterling regularly asks its shareholders to schedule ninety (90) 
days in advance, the cattle which they expect to have slaughtered at the 
plant (TR 36, 291, 304, 597). The final arrangements for shipment of 
these cattle to Sterling’s plant are normally made one or two weeks in 
advance of the date of slaughter (TR 36). 

43. The contractual relationships between Sterling Beef and its con- 
tractual suppliers, although substantially similar, nevertheless had some 
differences. Certain “typical” contracts were introduced into evidence. 
[The contracts typically provided as follows (CX 38, pp. 2-3)]: 


2. Insufficient or Excess Capacity. The Company will seek to fill its 
killing capacity with cattle provided under this and other similar 
contracts, but both parties recognize that periods of either insuffi- 
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cient or excess capacity may occur. The Company will seek at all 
times to meet the needs of the Feeder as fully as possible in times of 
insufficient capacity; and the Company will give first preference for 
excess capacity to the Feeder and other persons who have signed 
similar contracts, substantially in proportion to the number of cat- 
tle committed under paragraph 1 above.” 


44, On many occasions, Sterling has had insufficient plant capacity to 
slaughter all of the cattle which its shareholders wished to have 
slaughtered pursuant to these slaughter contracts (TR 600). During peri- 
ods when demand exceeded Sterling’s slaughter capacity, kill rights re- 
ductions were accomplished on a pro rata basis [based on the number of 
kill rights set forth in the contract irrespective of how many cattle the 
shareholder had previously shipped to Sterling that fiscal year. For ex- 
ample, if two shareholders had the same number of kill rights, and one 
shareholder’s previous sales to Sterling exceeded his kill rights for the 
fiscal year and the other shareholder’s sales to Sterling were much less 
than his kill rights for that fiscal year, both shareholders would be re- 
duced by the identical amount. However, shareholders with a small num- 
ber of kill rights would not be reduced below an economic unit (e.g., a 
truckload) of cattle (TR 1702, 2108-2110).] 


Mr. Humphrey summarized these factors in response to questions 
asked by Complainant’s counsel, as follows: 


“We just give them [kill rights] if we have the room .. . . If we don’t 
have the room we make him [Lebsack Feed Yards] or anybody else 
in that situation of the big guys back off to a pro rata share.” (TR 
2108) [Brackets in Judge Baker’s findings. ] 


45. Prior to February 22, 1974, no effort was made on the part of 
Sterling to require its shareholders to supply the number of slaughter 
cattle listed in the shareholder’s slaughter contracts (CX 76, 79, 81, 
102B) and the supply contracts were not enforced (TR [600,] 741 [, 1678- 
82, CX 81, p. 1]). [In fact, Sterling] * * * made no attempt to keep 
track of the kill rights used by particular stockholders during a given fis- 
cal year (TR [600,] 739, 740[, 1701-2] ). On February 22, 1974, the Sterl- 
ing Board of Directors resolved to enforce its contracts with suppliers, 
unless the slaughter cattle could be obtained by the company from alter- 
nate sources. [On the same date, Sterling’s Board of Directors ended its 
dual pricing system under which shareholders received higher prices 
than non-shareholders (TR 644, 1690; RX B, p. 2).] 

[IV. Sterling’s Payments to Sonnenberg on Colossal Cattle} 

46. Sterling purchased slaughter cattle from non-shareholder pro- 
ducers when shareholder producers were unable and/or unwilling to sup- 
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ply slaughter cattle in numbers sufficient to efficiently operate the plant 
(TR 316, 2130, 2131). 

On January 25, 1973, Sterling entered into a contract for the purchase 
of approximately * * * [14,000 [CX 10) ] head of fed cattle from the 
Colossal Cattle Company of Minatare, Nebraska (TR 442, 619, 952). 

47. The* * * [14,000] head of slaughter cattle purchased by Sterling 
from the Colossal Cattle Company were purchased because Sterling 
management felt slaughter cattle were going to be in short supply over 
the time period for which the Colossal cattle were contracted and Ster- 
ling wanted a steady supply of cattle (TR 954, 955, 1976, 2130, 2131, 
CX 98) and Colossal wanted the cattle slaughtered. The written agree- 
ment called for the purchase of the slaughter cattle on a weight and 
grade basis, the price to be $2.50 per hundredweight above the “yellow 
sheet” price on the day of slaughter with a floor price of $41. per hun- 
dredweight live weight price for steers, and $40 per hundredweight live 
weight price for heifers (TR 620, 621, 1957). 

The contract terms also included the provision: 

“The PACKER agrees to remove or slaughter at least ninety (90) per 

cent of above mentioned fat cattle between date of this agreement 

and April 1, 1973.” 

48. During the contractual period, the live weight price for slaughter 
steers was high [in view of the relatively short supply of cattle], (TR 
1229) ranging from approximately 40 cents a pound in January to 47 
cents a pound in the spring (TR 1976-77). 

49. In no instance prior to its January, 1973 contract with Colossal 
had Sterling ever purchased such a large number of cattle from a non- 
shareholder (TR 1959). 

50. A tabulation prepared by Complainant, Exhibit 110, reflects that 
during the period January 1, 1973 through May 31, 1973 [i.e., the time 
period involved in the Colossal transaction,] the livestock purchased by 
Sterling from stockholders and non-stockholders were as follows: 


Purchased from Purchased from 
1973 Stockholders Non-Stockholders 


January 22473 4664 
February 29737 3810 
March 26087 8696 
April 19362 8700 
May 2442: 2570 

Totals 122,082 28,440 
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51. In connection with the Colossal purchase contract, Mr. Hum- 
phrey, on behalf of Sterling [purportedly] agreed to make payment to 
Mr. Sonnenberg [Sterling’s President and Board member], on behalf of 
Sonnenberg & Sons, Inc., certain monies in exchange for an agreement 
that the Sonnenberg corporation’s killing space ordinarily available to 
the Sonnenberg Corporation would be available, if needed, for the cattle 
purchased from Colossal (TR 624-629). Sterling made payments totaling 
$81,048.37 to Mr. Edward E. Sonnenberg. These payments were made 
to Mr. Sonnenberg through the Sonnenberg Cattle Company, a corpora- 
tion, in which he held a substantial interest (TR 470; CX 36). 

52. During the times pertinent to payments comprising the 
$81,048.37, E. E. Sonnenberg & Sons, Inc. * * * had a slaughter con- 
tract with Sterling Colorado Beef Co. which called for Sonnenberg & 
Sons, Inc. to deliver some 65,126 head of slaughter cattle to Sterling (CX 
1032, TR 1224). During the April 1, 1972-March 31, 1973 time period 
[which is the Sterling fiscal year], Sonnenberg & Sons, Inc. delivered to 
Sterling, via the Sonnenberg Cattle Company, 45,118 head of slaughter 
cattle [or 69% of its contractual commitment], and during the April 1, 
1973-March 31, 1974 period, Sonnenberg & Sons, Inc. delivered 43,093 
head of slaughter cattle to Sterling (CX 101). 

[Since E. E. Sonnenberg & Sons, Inc., was contractually obligated to 
deliver 65,126 head of slaughter cattle to Sterling during its fiscal year 
ending March 31, 1973, and delivered only 45,118 head, Sonnenberg’s 
undershipments totalled 20,008 head of cattle, which is substantially in 
excess of the 14,000 head of cattle purchased from Colossal, at least 90% 
of which were to be slaughtered by March 31, 1973. Accordingly, the 
purchase of 14,000 head of cattle from Colossal on January 25, 1973, at 
least 90% of which were to be slaughtered by March 31, 1973, would not 
have been necessary except for Sonnenberg’s failure to deliver, by March 
31, 1973, the additional 20,008 head of cattle under its contract. Ster- 
ling would have anticipated the number of cattle to be delivered by Son- 
nenberg since its shareholders indicated their expected slaughter 90 
days in advance (Finding 42, supra). °] 

53. The motivation for the arrangement with Mr. Sonnenberg [i.e., to 
pay him $81,000 in connection with the Colossal purchase], as described 
by Mr. Humphrey was: 


“Well, we had 14,000 head of cattle to kill and two months to do 
it... The Sterling Colorado Beef Company does not have any room 
and in order to be assured in the event we got into problems, like I 


9. [Sonnenberg failed to deliver the additional 20,008 head of cattle under its contract 
because it did not have the cattle—not because it sold to other packers. In the entire fiscal 
year ending March 31, 1973, Sonnenberg sold only 47 head to other packers, and made no 
sales to other packers during the period of Colossal’s deliveries to Sterling (CX 101).] 
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say, there was a terribly bad year. I made a deal with Mr. Sonnen- 
berg to provide room for us in the event we needed it. He was to pull 
his cattle off and let us kill those. That is why he got the so-called 
commission.” '®° (TR624.) 


54. Mr. Humphrey’s recollection of the subject payments was that 
they were based on $6.00 per head of cattle slaughtered (TR 626-629). 
Mr. Sonnenberg did not receive payments for all of the cattle 
slaughtered under the Colossal contract. Mr. Humphrey testified, among 
other things: 


“Q. Why were those payments made to Mr. Sonnenberg for some of 
the cattle rather than all of the cattle? 


Iam not sure I understand that either. 

You testified that some of the cattle were delivered in January. 
Correct. 

And early February? 

Correct. 


Did you pay any commission or make any payment to Mr. Son- 
nenberg for kill rights in connection with those cattle? 


Mr. Sonnenberg should have been paid. Now, whether he was or 
not I don’t know. I never looked at the figures, and the total 
amount of 81,000 and some dollars he got. The Sonnenberg 
Cattle Company should have been paid $6.00 a head for the 
amount of cattle that we killed for Colossal under the terms of 
our contract. Now, if it does not come out that way, somebody 
has made a mistake. We possibly did not begin paying him—we 
had some problems when we started killing those cattle as I re- 
member, and we had some warehouse receipts of something on 
them. I know we quit killing them there for a period of time. I 
am a little hazy, I am not sure what the deal was.” (TR 624, 
625.) 


55. Complainant maintains, and the documentary evidence shows 
that the $81,048.37 which Mr. Humphrey had agreed to pay Mr. Son- 
nenberg, was calculated in proportion to the hot weight of those ship- 
ments made at the rate of $1.25 per hundredweight during the February 
28-March 13, 1973 time period and $2.00 per hundredweight during the 


10. [As the situation developed, it was unnecessary for Mr. Sonnenberg to “pull his 
cattle off,” ie., Sterling had ample slaughtering capacity to kill all of Mr. Sonnenberg’s 
cattle during the period of the Colossal deliveries (TR 1979-80; CX 101).] 
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March 14-April 3, 1973 time period. Of the 13,745 head [actually de- 
livered by Colossal]: [no] “commissions” were paid to the Sonnenberg 
Cattle Company on 6,164 head; * * * such payments were paid on 
7,581 head (TR 472, 473, CX 36, 37). [Specifically, no commissions were 
paid on the first four shipments totalling 1,364 head, and no commis- 
sions were paid on the last four shipments totalling 4,800 head (CX 36).] 
The payments made by Sterling were made to the corporate entity, 
which was entitled to the kill rights. 

56. Complainant maintains the aforesaid amounts designated as 
“commissions” were “preferential payments” or “rebates”. They were 
stated in Sterling’s records [CX 37] and referred to by Mr. Sonnenberg as 
“commissions”. [Mr. Humphrey told Mr. Skram, Sterling’s Comptroller, 
that the payments were “commissions” (TR 755-6). '!] The explanation of 
the $81,048.37 expenditure as payments for the Sonnenberg kill rights 
first appeared in early 1974, some eight to ten months after the expendi- 
tures were made (TR 744-746). [That explanation was first expressed 
when] * * * Touche Ross personnel [Sterling’s regular auditing firm] 
were auditing Sterling’s books and records and indicated concern to 
Sterling’s management relative to the so-called commission payments to 
Mr. Sonnenberg (CX 77). 

57. At all times material to this proceeding, [from its inception until 
the date of the hearing in this case,] Sterling Colorado Beef Co. made no 
attempt to purchase kill rights from any other shareholder, (TR 290, 
302, [626,] 1026), although certain payments, similar in nature, in that 
they represented the difference between shareholder and non-share- 
holder prices, were made to Mr. Don Lebsack as discussed more fully 
hereinafter. 

58. It was testified that Ceres was the only other contractual supplier 
which would have had 14,000 kill rights available (TR 642). Although 
Lebsack Feed Yards would have possessed sufficient kill rights to sell 
14,000 thereof, it is not known if they were “available”. 

[V. Sterling’s Payments to Lebsack on CSCC Cattle] 

59. At all times material herein, Lebsack Feed Yards, Inc. and Mr. 
John Lebsack, operated, controlled, and maintained a substantial owner- 
ship interest in a custom feedlot while at the same time owning 1,500 
shares of stock in Sterling Colorado Beef Co. [8% of Sterling’s stock]. At 
all times material herein, Mr. John Lebsack served on the Board of Di- 
rectors of Sterling Colorado Beef Co. There were 33.75 kill rights i.e., 
50,625, associated with these shares of stock (TR 551-554, 1198). At all 


11. [Mr. Skram, Sterling’s comptroller, testified that Mr. Humphrey told him after all of 
the checks to Mr. Sonnenberg had been issued that they would be returned to Sterling at 
some future date (TR 744, 753-4). Mr. Skram “didn’t know of any consideration” for mak- 
ing the payments (TR 751).| 
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times material herein, Lebsack Feed Yards held a slaughter contract 
with Sterling Colorado Beef Co. (TR 1200). 

The testimony indicated (TR 548) that Lebsack Feed Yards, Inc. is a 
family owned corporation, of which Mr. John Lebsack is the President 
and Mr. Don Lebsack [his son] is Vice President (TR 1196). 

60. At all times material herein, Nortrust Farm Management, Inc. 
(“Nortrust”) a subsidiary of the Northern Trust Corporation of Chicago, 
Illinois, which was in the business of managing farms and other agricul- 
tural activities (TR 898) was acting on behalf of Cattle Science Capital 
Corporation (CSCC) in its dealings with Lebsack Feed Yards. Nortrust 
provides agricultural management services to various firms with respect 
to the purchase, feeding and sale of live cattle (TR 870, 898, 899). As 
manager, Nortrust supervised the feeding and arranged for the sale of 
cattle belonging to its clients, such as Cattle Science (TR 899, 907). 
Cattle Science was at that time also actively engaged in and generally 
familiar with the business of buying and selling cattle (TR 899, 900, 
911). Cattle Science is a subsidiary of the same parent firm of which Ar- 
mour and Company is also a subsidiary and shares its in-house corporate 
counsel with Armour (TR 899, 900, 917). 

61. [Nortrust had a substantial volume of its customers’ livestock fed 
by Lebsack Feed Yards.] The October 18, 1973 Cattle Feeding Agree- 
ment signed by representatives of Nortrust Farm Management, Inc. and 


Lebsack Feed Yard[s] stated, in part: 
“3. Sales 


(a) When the Cattle, x x x reach marketable grades and 
weights, as determined by the Owner, Feedlot x x x will 
sell such Cattle for and in the name of Owner at the then 
current market price. x xX X. 


* * * 


(c) Feedlot [Lebsack Feed Yards] will promptly remit or 
have remitted to Owner [Nortrust Farm Management, 
Inc., acting on behalf of CSCC] in the manner prescribed 
by Owner, or promptly deposit in a bank account desig- 
nated by Owner, all money, checks, and drafts received by 
Feedlot for the account of Owner, including without limi- 
tation all such sums received or resulting from the sale of 
the Cattle, and in no event will Feedlot use any money col- 
lected for Owner to defray the expenses of Feedlot, or for 
any other purpose, or deposit the same to Feedlot’s own 
credit. 
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(d) Feedlot will be responsible for, and hereby guarantees, 
full payment to Owner [Nortrust Farm Management, Inc., 
acting on behalf of CSCC] of the total sale price for all Cat- 
tle sold hereunder by Feedlot [Lebsack Feed Yards]’. (CX 
17, TR 1922-23). [Bracketed material and emphasis added 
[by Judge Baker]. ] 


62. Prior to the Fall of 1973, the slaughter cattle owned by CSCC and 
sold to Sterling were sold in the name of Lebsack Feed Yards and Ster- 
ling made its payments directly to Lebsack Feed Yards which remitted 
the funds to Nortrust (TR 903, 910), The CSCC initials were placed on 
the sales documents issued by Sterling, following the Lebsack name and 
lot number (TR 1908). The checks were issued in the name of Lebsack 
Feed Yards. Lebsack Feed Yards personnel called the Sterling plant on a 
frequent or daily basis and informed the plant personnel of the lot num- 
ber of the Lebsack cattle going to the plant (TR 1908, 1909). 

63. Prior to the Fall of 1973, CSCC received the Lebsack shareholder 
prices for their cattle (TR 872, 1899). Payment for the CSCC cattle 
slaughtered by Sterling was made to Lebsack Feed Yards, which then 
made payments to CSCC, in care of Nortrust Farm Management, (TR 
873) based upon the sales documents provided to it by Sterling (TR 
1900). 

64. In the Fall of 1973, CSCC determined that it wished to be paid di- 
rectly by all packers to which its cattle were being sold. This determina- 
tion was a general policy change, and was intended to reduce the “float” 
or lag time in receiving such payments (TR 873) although payment from 
Sterling involved no undue float or lag time. Accordingly, CSCC re- 
quested and began to receive the payments for its slaughter cattle direct- 
ly from Sterling. CSCC’s name appeared on the kill record extension 
sheets and other documents associated with these subsequent sales. As 
CSCC’s representative, Nortrust Farm Management received copies of 
the kill record extensions and other documents associated with these 
subsequent sales (TR 873, 874, 1908). 

65. Discussions relative to the change in payment procedures were 
held by Mr. Donald Lebsack and Mr. William Schott, a representative of 
Nortrust Farm Management. '* The two parties agreed that the change 
in payment procedures would be made, but did not agree as to whether 
or not CSCC would continue to receive the shareholder price (TR 874, 
887, 888). Mr. Lebsack was certain that he told Mr. Schott that he would 
be receiving non-shareholder prices. Mr. Schott referred to one discus- 


12. Mr. Schott, farm management officer with Nortrust Farm Management (TR 869), 
acting on behalf of CSCC, was experienced and familiar with the buying and selling of 
cattle and the market prices therefor (TR 899, 900). 
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sion as “not an accepted understanding.” (TR 913, 919). Mr. Schott testi- 
fied that he* * * had concern that CSCC would be receiving non-share- 
holder prices (TR 909, 910, 913) and he further testified that he did not 
indicate that he was willing to accept the lower non-shareholder price on 
behalf of CSCC (TR[872-5, 915-16,] 919 [; CX 100, p. 1]). 

66. Mr. Don Lebsack * * * informed Sterling [i.e., Mr. Humphrey] to 
pay for CSCC’s cattle at non-shareholder prices and to pay him the dif- 
ference between the shareholder and non-shareholder prices, which 
eventually totalled $17,683 (TR 1881, 1879, 1880, 1901 [, 1911-12, 
2085-87] ). The check vouchers, accounts payable vouchers, and “com- 
mission” computation sheets, which were a part of Sterling’s business 
records, denominated these payments as “commissions” paid to the Don 
Lebsack Cattle Corporation in connection with Sterling’s purchases of 
the CSCC cattle (TR 2093, CX 21, 22). 

67. There is conflict in the evidence as to what Mr. Don Lebsack told 
Mr. Humphrey. Mr. Humphrey was of the opinion that the differential 
was for the use of Mr. Lebsack’s kill rights (TR 2087). Mr. Humphrey tes- 
tified that he was told by Mr. Lebsack that Cattle Science fully under- 
stood the terms of this transaction (TR 2085, 2126): 


“IT was of the opinion that he told them they would be getting the 
non-stockholder price and he would be getting the differential be- 


tween the non-stockholder price.” (TR 2086.) 
68. Mr. Humphrey testified that he had asked Mr. Lebsack: 


“x x x if he was absolutely certain that he had a clear cut under- 
standing with the Cattle Science people that they have had other 
cattle coming in to this packing house and under different circum- 
stances and it wouldn’t do him any good not to tell us exactly what 
situations were on that transaction and he assured me that he had 
notified them and that the transactions was all ok.” (TR 2085- 
86) 


Based specifically on this understanding, Mr. Humphrey agreed to pay 

any price differential to Mr. Lebsack “for the use of his kill rights” by 
Cattle Science (TR 2087). 

69. Pursuant to this oral arrangement between Calvin Humphrey and 
Donald Lebsack, Sterling paid the Don Lebsack Cattle Corporation the 
differential between the shareholder and non-shareholder price on some 
1,736 head of CSCC cattle purchased and slaughtered by Sterling during 
the months of November and December, 1973. Neither Donald Lebsack 
nor Sterling notified Nortrust Farm Management or CSCC that an 
agreement for the payment of this price differential * * * had been 
made (TR 876, 1910). 
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70. At all times material herein, Lebsack Feed Yards, Inc., allowed 
[all] other persons [whose cattle were fed in its feedlots] to use kill rights 
belonging to Lebsack Feed Yards without being paid for the use of these 
kill rights (TR 1897, 1898[, 1910] ). 

71. Pursuant to the terms of its slaughter contract, Lebsack Feed 
Yards had 50,625 kill rights per year, or approximately 4,218 kill rights 
per month (TR 551). During the month of November, 1973, Lebsack 
Feed Yards sold 7,014 head of slaughter cattle to Sterling. If an allow- 
ance of 10% is made for those Lebsack Feed Yards slaughter cattle 
which may have been sold on a liveweight basis to Sterling [which did 
not count against kill rights], Lebsack Feed Yards nevertheless exceeded 
its kill rights by approximately 2,094 head during this period (TR 2102, 
2103, 2114, 2115). 

72. After the parent organization of Nortrust Farm Management be- 
came aware of the Lebsack-Sterling Agreement, under which the Don 
Lebsack Cattle Corporation received the differential between the share- 
holder and non-shareholder price on the 1,736 head of CSCC cattle pur- 
chased by Sterling during November and December, 1973, the parent 
organization requested that these funds be remitted to it for the benefit 
of CSCC. In response to this request, Mr. Donald Lebsack signed a per- 
sonal check for $17,683 and forwarded the same to CSCC in care of the 
parent organization of Nortrust Farm Management in order to save pro- 


tracted litigation and legal fees. The check voucher prepared in connec- 
tion with the $17,683 check denominated the check payment as a repay- 
ment of commissions (TR 1883-1885, CX 100). 


CONCLUSIONS 


Notwithstanding the great weight that I give to findings of fact by Ad- 
ministrative Law Judges because they saw and heard the witnesses tes- 
tify (see, e.g., In re Thornton and Cantrell, 38 Agr Dec ___ (remand 
order filed November 9, 1979, and Decision filed November 14, 1979): In 
re Steve Beech, 37 Agr Dec 869, 871-872 (1978); In re Dr. Joe Davis, 35 
Agr Dec 538, 539 (1976) ), in this case I am compelled to find most of the 
ultimate facts contrary to Judge Baker’s findings. An agency may differ 
with Administrative Law Judges as to the facts, particularly where the 
essential findings are in large part based on documentary evidence or on 
inferences drawn from the facts. See, e.g., F.C.C. v. Allentown Broad- 
casting Co., 349 U.S. 358, 364-365; Universal Camera Corp. v. Labor 
Bd., 340 U.S. 474, 492-497; Radio Comm ’n v. Nelson Bros. Co., 289 U.S. 
266, 285-286; Southern Nat. Mfg. Co., Inc. v. Environmental Pro. Agcv., 
470 F.2d 194, 197 (C.A. 8); Retail, Wholesale and Department Store U. 
v. N.L.R.B., 466 F.2d 380, 387 (C.A. D.C.); OKC Corp. v. F.T.C., 455 
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F.2d 1159, 1162-1163 (C.A. 10); Nix v. N.L.R.B., 418 F.2d 1001, 1008 
(C.A. 5); Joy Mills v. National Labor Relations Board, 185 F.2d 732, 742 
(C.A. D.C.), certiorari denied, 341 U.S. 914; Davis, Administrative Law 
Treatise (1958 and 1970 Supp.), § 10.04. 

In the present case, my findings are based on a great deal of docu- 
mentary evidence and on inferences drawn from admitted facts. Also, 
my findings are almost entirely taken verbatim from certain portions of 
Judge Baker’s findings, omitting, of course, many other findings or por- 
tions of findings with which ! do not agree. 

I. Sterling’s Grade and Weight Alterations; Ceres’ Failure to Advise 
Customers. 

Judge Baker found from the admitted facts that in connection with 
the purchase of slaughter cattle on a grade and weight basis, Sterling 
frequently changed the weights of carcasses in amounts from 40 to 300 
pounds, changed the grades of carcasses up or down, and eliminated 
deductions for bruises and overly fat carcasses, in accounting to its sup- 
pliers. She issued an appropriate cease and desist order with respect to 
Sterling, '* but did not regard the alterations as being of enough conse- 
quence to warrant the conclusion that Ceres violated the Act by failing 
to notify its customers for whom it sold livestock to Sterling of the alter- 
ations. I regard both the alterations by Sterling and the failure by Ceres 
to notify its customers of the alterations as serious violations of the Act. 

Irrespective of whether, on balance, any feeder received less money 
than he should have received considering all of his transactions with 
Sterling (see Finding 14, supra), it is of the utmost importance to feeders 
that grade and weight information supplied by a packing company be ac- 
curate. Mr. Leslie J. Keller, a large feedlot operator, testified that the 
“biggest” reason for the purchase of Sterling stock by his feed yard was 
to “know what our cattle are doing. We would be educated to the fact of 
weights and yield and things like that” (TR 321). Many large feeders ap- 
proach the feeding of livestock in a sophisticated manner, using com- 
puters to determine feed ratios. Accurate knowledge of the results of 
their feeding operations is important to guide them in their future oper- 
ations. 

Similarly, accurate information as to bruises is important to livestock 
feeders. Dr. John W. Goodwin, Regents Professor of Agricultural Eco- 
nomics at Oklahoma State University, an expert witness called by re- 
spondents, testified (TR 2046-47): 


221. 
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. Shrink, this sort of thing, the owner of the cattle will hear that, be- 
cause you see, you can’t tell that animal is bruised until you get the 
hide ripped off of him. 


. Right, you just can’t tell he has been bruised or injured in transit. 
. These are uninsurable losses? 


. Basically, yes, and they are borne by the owner of the cattle. If you 
get a trucker that makes a habit of jackrabbit starts and very sud- 
den stops, you are going to have some cattle fall, and if you have a 
bad experience with him in selling cattle, you are not going to use 
that trucker anymore, and the trucker pretty generally will avoid 
that kind of thing, because he knows it hurts his business down the 
road. 


Q. These factors you are talking about are typical rather than un- 
usual? 


A. Yes, sir. 


If the packing company has falsified the records as to bruises, the 
feeder would not know to switch truckers or to take other measures to 
avoid bruises. 

Accordingly, Sterling’s alterations were serious violations of the Act 
even if one accepts Judge Baker’s conclusion that the changes were 
made from altrustic motives, i.e., to “achieve a greater degree of fairness 
[to suppliers] and stability in the context of extremely erratic day to day 
market fluctuations, combined with what these [Sterling] employees per- 
ceived as inconsistent application of grading standards by USDA inspec- 
tors” (Initial Decision, p. 156; see, also, id. at pp. 157-165). 


14. Section 202 of the Act provides (7 U.S.C. (1970 ed.) 192): 


§ 192. Unlawful practices enumerated. 


It shall be unlawful with respect to livestock, meats, meat food products, live- 
stock products in unmanufactured form, poultry, or poultry products for any 
packer or any live poultry dealer or handler to: 


(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or 
device in commerce; or 


(b) Make or give, in commerce, any undue or unreasonable preference or advan- 
tage to any particular person or locality in any respect whatsoever, or subject, in 
commerce, any particular person or locality to any undue or unreasonable preju- 
dice or disadvantage in any respect whatsoever; 
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However, I do not accept that altrustic explanation. The documentary 
evidence provides a more realistic and logical explanation for the alter- 
ations, viz., the alterations were made to lower the returns to suppliers 
when cattle were plentiful and to increase the returns to suppliers when 
cattle were scarce, so that the plant would have less difficulty in obtain- 
ing cattle when they were in short supply. In addition, by eliminating 
bruises, Mr. Humphrey avoided complaints from suppliers. The self- 
serving nature of Sterling’s alterations is set forth in memoranda to the 
files written by three employees of Touche Ross & Co., Sterling’s audi- 
tor, in connection with its audit of the alterations. A memorandum to 
Touche Ross’ files dated February 15, 1974, by Clarence D. Hein, a part- 
ner of the firm, states (CX 78, pp. 1-3): 


A meeting was held to discuss potential audit problems related to 
Sterling Colorado Beef at the offices of Ed Sonnenberg, Chairman 
of the Board on February 14, 1974. Attending the meeting were 
Sam Butler and Clarence Hein from Touche Ross & Co.; Maynard 
and Ed Sonnenberg of the Company; Dave Butler, attorney for the 
Company; and Cal Humphreys, General Manager and Vice Presi- 
dent of the Company. 


During the meeting we discussed Mr. Humphreys’ knowledge of 
weight changes on kill sheets. 


During the early part of the meeting, Mr. Humphreys had some 
trouble understanding what our problems were related to weight 
changes; however, he later admitted that weight changes had been 
made for seven to eight years whenever it seemed to him to be in the 
best interests of the Company. Apparently, these changes are made 
to adjust various suppliers’ cattle to normal yields which can result 
in changes up and down and apparently is done primarily to modify 
market conditions. Mr. Humphreys believes that the plant cannot 
be run on an economical or realistic basis without his having flex- 
ibility to make these types of changes. He believes that under the 
Company’s cooperative attitude they pay premiums for cattle under 
their established pricing and contractual formulas (during good 
markets), whereas in bad markets the plant has difficulty in getting 
cattle. As a result, the adjustments he makes in effect average out 
market conditions. Mr. Humphreys indicated that it is done to gen- 
erally all suppliers with yields and market conditions being the pri- 
mary factor as opposed to any favoritism, etc. 


Mr. Humphreys indicated that he used to make the changes but in 
the last year his son, Ronny, has been making the changes under his 
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direction. He also indicated that he has asked other clerical people 
to make the changes and they have done so. 


Mr. Humphreys stated that he believes that the changes of weights 
on kill sheets is illegal under the Packers and Stockyards Act; how- 
ever, he believes that no real significant problems occur under the 
Act because as far as he knows many packers do it and the only 
penalties have been in the past cease and desist orders. He stated 
this is the case even where people have done weight changes for 
their own benefit whereas he is not receiving any benefit but it is be- 
ing done only to manage the Company in the manner he sees neces- 
sary. 


* * * 


Mr. Humphreys also indicated that they often change grading of the 
cattle which effects prices paid to suppliers. These changes are 
made to eliminate grubs, bruises, etc. Here again, Mr. Humphreys 
could not estimate the dollar effect, although he also admits that 
this practice is illegal. Apparently often bruises which reduce the 
price of meat are eliminated from sheets and weights are lowered to 
get approximately the same price but to eliminate complaints about 
bruises from suppliers. No estimate of the dollar impact of this is 
available either according to Mr. Humphreys. 


* * 


Mr. Humphreys was asked whether any other officers or stockhold- 
ers knew about the changes. Mr. Humphreys indicated that he had 
mentioned casually to Hugh Macklin, * * * [Chairman of Sterling’s 
Board of Directors and President of Ceres, Inc.] that he had to make 
certain adjustments to payments to vendors in order to operate the 
plant efficiently. He also said that he had mentioned to Ed Sonnen- 
berg, Chairman of the Board, at one time that some people owed 
him money from bad purchases and he was going to get even. Mr. 
Humphreys did not specifically state that any of these comments 
would have indicated illegal activities to these people. He also did 
not indicate that any officers, stockholders or directors knew about 
it. 


Part of the motive indicated by Mr. Humphreys was that certain 
stockholders sell bad cattle to the Company and the Company takes 
them under its agreements with the shareholder suppliers. As an ex- 
ample, he said Tom Cooper sold him some junk cows which the Com- 
pany lost $100,000 from processing and sale. He said that he told 
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Mr. Cooper that he had taken a big loss and was going to get even 
with him someday. Apparently, he did not specify how he was going 
to accomplish this. 


In a memorandum to the files dated February 25, 1974, relating to a 
discussion that date with Mr. Humphrey, Allen Pyle, a certified public 
accountant with Touche Ross, states (CX 84, p. 2): 


I asked Cal how operations were going now that he was not making 
any changes on the kill sheets. He said it would be Wed. or Thurs- 
day before people started receiving checks for cattle in which they 
were being paid the true grade and yield. He felt there would be a 
lot of turmoil, and that he may loose cattle feeder suppliers for a 
while. He did however agree that in total most people would receive 
the same amount of money that they would have received without 
changes with the possible exception of highly fluctuating weekly 
markets where the price changes a considerable amount from Mon- 
day to Friday. 


Allen Pyle wrote another memorandum to the files dated March 29, 
1974, with respect to Sterling’s Board of Directors meeting held that 
day, as follows (CX 90, pp. 1, 3; see, also, CX 91, p. 4): 


I was invited to attend a Board meeting of Sterling Colorado Beef 
Co. to be held today at 11:00 o'clock in the morning at the Sterling 
Colorado Beef office. I cleared my attendance at this meeting with 
Chuck Husted. I also discussed attendance of this meeting with Sam 
Butler prior to attending. This is a regular monthly Board meeting 
of Sterling Colorado Beef Co. Cal Humphreys suggested that I at- 
tend and tell the Board how we were coming along on our audit. 


Attending the Board meeting were: John Lebsack, Frank Sewald, 
Joe Skram, Maynard Sonnenberg, Hugh Macklin, Ben Gay, Cal 
Humphrey, and Allen Pyle. 


* * * 


Cal [Humphrey] indicated to the Board that he had a lot of concern 
regarding the future operations of Sterling Colorado Beef now that 
their pricing policies had to be changed. He indicated that he did 
not feel that a true grade and yield plant would work. He also indi- 
cated at the present time there are more cattle wanting to come 
thru the plant than he can possibly slaughter. The reason for this is 
that the cattle coming thru the plant are bringing 40 to 50 dollars 
per head more than cattle that are sold on the live basis when they 
are sold to other plants. He said that when the market conditions 
change however people will not bring their cattle thru the plant for 
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true grade and yield price, that he will have trouble keeping a sup- 
ply of cattle. The Board discussed the possibility of coming up with 
some other pricing policy that will pay the people for their cattle 
and yet will allow the plant to operate in a way that they are sure of 
an adequate supply of cattle. 


On May 30, 1974, Charles E. Husted, also a partner in Touche Ross & 
Co., wrote a memorandum to the files stating (CX 92, p. 1): 


In discussions with Cal Humphrey, (General Manager), we were in- 
formed that these weight changes were generally offset by elimina- 
tion of damage charges (bruises, grubs, etc.), or changing the grade 
upwards (good to choice, etc.) on the kill sheets. He felt that such 
changes resulted in probable overpayment of suppliers in a more or 
less uniform manner, although he was not able to estimate the dol- 
lar amount. The reason for doing this, according to Humphrey, was 
for business reasons — primarily to avoid confrontations with sup- 
pliers when cattle were needed for slaughter (resulting in the “up- 
grading”), and then to make up the difference under buyer’s market 
conditions (resulting in the weight changes). 


The three authors of the memoranda set forth above all testified and 
were available for cross-examination with respect to the memoranda. 
Also, Mr. Humphrey testified on four different occasions, but did not 
deny making the statements attributed to him by the Touche Ross per- 
sonnel. 

The documentary evidence sets forth a consistent and practical ex- 
planation for the alterations, showing that the suppliers of cattle to Ster- 
ling were deliberately deceived for Sterling’s benefit. This was not only 
unfair and deceptive to Sterling’s suppliers, but also to Sterling’s com- 
petitors, who might have received additional livestock in times of short 
supply except for Sterling’s deceptive practice. 


In addition, Ceres engaged in an unfair and deceptive practice by fail- 
ing to notify the persons for whom it was feeding cattle of the alter- 
ations. Although some of Ceres’ customers learned of the alterations, 
other large customers did not know of the alterations (Findings 21 and 
22, supra; TR 933-4, 989-90). As shown in the following section of this 
decision, Ceres acted as agent for its customers in feeding and selling 
customers’ cattle and, therefore, Ceres owed a high degree of loyalty to 
its customers. The testimony by Mr. Macklin, President of Ceres and 
Chairman of Sterling’s Board of Directors, shows that his knowledge 
and beliefs would compel an agent acting in the best interests of his cus- 
tomers to inform them of the alterations. Specifically, Mr. Macklin testi- 
fied (TR 1397): 
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A. My assumption at that time and my assumption still would be the 

same. They [Touche Ross] said there was no bias and we knew from 

a day to day experience in selling cattle that our feeders were not 

being hurt. I therefore, would make the assumption that there 

were some individual cases when this was not the case, but overall 

we had no concern so far as our customers being mistreated by the 
packing plant [emphasis supplied]. 


An agent who believes that any customer might have been injured has 
a duty to inform the customer of such possible injury. Furthermore, Mr. 
Macklin knew that the Touche Ross analysis considered all of Ceres’ cus- 
tomers as a group (Finding 22, supra), and, therefore, that the audit did 
not even attempt to determine whether any of Ceres’ customers individ- 
ually were hurt by the alterations. Although Mr. Macklin felt that his 
Ceres’ customers were receiving as much money from Sterling as they 
would have received from any other plant (TR 715, 1388-91, 1395-99), 
that is beside the point. They were entitled to receive all that Sterling 
said it was paying. 

In the circumstances, Ceres had a duty to inform its customers of the 
alterations and of Sterling’s willingness to make an analysis of their 
individual transactions to determine whether any customer was injured. 
“The duty of an agent to make full disclosure to his principal of all mate- 
rial facts relevant to the agency is fundamental to the fiduciary relation 
of principal and agent. It is a primary incident of the obligation of an 
agent that he make a prompt, full, and frank disclosure and account of 
all matters concerning the agency, and he must give the principal any 
information that the latter would desire to have and which can be com- 
municated to him without violating a superior duty to a third person.” 3 
Am Jur 2d (Agency), § 200. See, also, Restatement of the Law, Second, 
Agency 2d, Vol.2,§ 387. 

By failing to inform its customers of the alterations, Ceres violated its 
trust as an agent and engaged in an unfair and deceptive practice with 
respect to its customers in violation of the Act. * I infer that Ceres failed 
to inform its customers of Sterling’s alterations because of Ceres’ rela- 
tionship with Sterling (i.e., Ceres owned 21.6% of Sterling’s stock, Mr. 


15. Section 212 (a) of the Act provides (7 U.S.C. (1970 ed.) 213 (a) ): 


§ 213. Prevention of unfair, discriminatory, or deceptive practices. 


(a) It shall be unlawful for any stockyard owner, market agency, or dealer to engage in or 
use any unfair, unjustly discriminatory, or deceptive practice or device in connection with 
determining whether persons should be authorized to operate at the stockyards, or with 
the receiving, marketing, buying, or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or handling, in commerce, of livestock. 
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Macklin, president of Ceres, was Chairman of Sterling’s Board of Direc- 
tors, and Ceres’ risk under the $500,000 indemnification agreement re- 
quired by Sterling’s auditor was $147,700 (Findings 2, 17-20, supra; see, 
also, Finding 23, supra) ). 

Il. Jurisdiction over Ceres. 

The issue as to whether Ceres is subject to the Secretary’s jurisdiction 
under the Act as a market agency or a dealer is one of the most impor- 
tant issues ever to be decided under the Packers and Stockyards Act. 
There are many feedlot operators who perform buying and selling func- 
tions similar to that performed by Ceres. If Ceres is not subject to the 
Act, the Act does not cover the center of marketing activity for fed live- 
stock. James L. Smith, Chief of complainant’s Livestock Procurement 
Branch, explained the major role of feedlots in the marketing of fed cat- 
tle as follows (CX 62, pp. 6-7): 


In promulgating the regulations referred to above, the P&SA has at- 
tempted to keep pace with an industry which has changed dramat- 
ically since the passage of the Act. In 1921, approximately 90 per- 
cent of all slaughter cattle were marketed through terminal stock- 
yards. By 1973, the marketing of cattle had reversed itself and only 
about 12 percent were marketed at the terminal markets. The trend 
of marketing has therefore changed from a vast movement of 
slaughter livestock through terminal stockyards, to a system of 
marketing through direct sales, auction markets, and feedlots. In- 
creasingly, however, the center of marketing activity for fed live- 
stock is through the feedlot. In 1974, there were 691 feedlots with a 
capacity of 4,000 head or more. These 691 feedlots marketed 56 
percent of the total fed cattle and most of these cattle were sold di- 
rectly to the packer. About 19 percent of the cattle were marketed 
from only 73 feedlots with a capacity of 32,000 head or more of cat- 
tle. In 1973, there were approximately 580 of the largest feedlots in 
the United States feeding cattle on a custom basis. About 65 per- 
cent of the cattle slaughtered in 1974 were fed cattle and a large 
percentage of these fed cattle were marketed directly at the feedlot. 
Custom feedlots have largely replaced the terminal stockyards in 
marketing fed livestock, and they offer virtually the same type of 
services as the stockyards formerly offered. These services include 
furnishing facilities for the feeding, watering, holding, delivery, 
shipping, weighing and other handling of livestock which is inciden- 
tal to their sale at the feedlot. 


There are four possible grounds for holding that Ceres is subject to the 
Act: (i) as a market agency because of its buying activities; (ii) as a mar- 
ket agency because of its selling activities; (iii) as a dealer because of its 
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buying activities; and (iv) as a dealer because of its selling activities. The 
same result would be reached in this case irrespective of which basis is 
determined to subject Ceres to the Secretary's jurisdiction. But since the 
case is of such great consequence in the administration of the Act—a 
landmark decision—the exact basis for the determination is as import- 
ant as the end result reached. 

Judge Baker relied only on the fourth ground set forth above, i.e., she 
held that Ceres is a dealer rather than a market agency, and only because 
of its sales transactions in which it received large sums of money from 
Sterling on behalf of its customers. It is my view that Ceres would be a 
market agency solely because of its buying activities or solely because of 
its selling activities. Assuming, for the purposes of argument, that Ceres 
is not a market agency, it is my view that Ceres would be a dealer solely 
because of its buying activities or solely because of its selling activities. 

Under the Act, a person who is engaged in the business of buying or 
selling livestock for others is either a market agency or a dealer—a mar- 
ket agency if he charges a commission; a dealer if he does not. Specifical- 
ly, the Act provides (7 U.S.C. (1970 ed.) 201): 


When used in this chapter— 


* * * 


(c) The term “market agency” means any person engaged in the 
business of (1) buying or selling in commerce live stock on a commis- 
sion basis or (2) furnishing stockyard services; and 


(d) The term “dealer” means any person, not a market agency, en- 
gaged in the business of buying or selling in commerce live stock, 
either on his own account or as the employee or agent of the vendor 
or purchaser. 


Those definitions were applied in Jn re Hines, 35 Agr Dec 113, 117- 
118 (1976), in which it is stated: 


All livestock buying and selling transactions under the Act are di- 
vided into two categories, viz., market agency or dealer transac- 
tions, depending on whether or not the transactions are on a com- 
mission basis. Anyone engaged in the business of buying or selling 
livestock in commerce on a commission basis is a “market agency” (7 
U.S.C. 201 (c)). In such market agency transactions, the market 
agency is acting in a fiduciary capacity and, therefore, must exer- 
cise the highest degree of care to protect the interests of the party 
paying the commission. See, e.g., In re James J. Miller, 33 Agricul- 
ture Decisions 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 
F.2d 1088, 1089 (C.A. 5). 
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Anyone engaged in the business of buying or selling livestock in 
commerce not on a commission basis is a “dealer” (7 U.S.C. 201 (d) ). 
It is immaterial under the Act whether or not a dealer has an “or- 
der” for livestock from the prospective ultimate purchaser, specify- 
ing numbers, type and price, before the dealer buys livestock to “fit” 
and “order,” i.e., to sell to such prospective ultimate purchaser. Un- 
less the transaction is a fiduciary transaction in which the ultimate 
buyer is paying a “commission,” the transaction is a dealer transac- 
tion (7 U.S.C. 201 (c) and (d) ). [Footnotes omitted.] 


In that case, the evidence showed that Mr. Hines was not a “specula- 
tor,” but he was nonetheless held to be a dealer. His activities were de- 
scribed as follows (35 Agr Dec at 121): 


That whole arrangement describes a typical dealer activity, com- 
mon throughout the United States, where a dealer finds a “home” 
for livestock before he buys them, i.e., he is fairly certain as to who 
he will sell the livestock to before he buys them. 


Although Ceres’ principal business is to custom feed livestock, and its 
purchases and sales on behalf of its customers are incidental to that prin- 
cipal business, the “Act does not require that a dealer in order to come 
under the Act be engaged in the sole business of buying or selling live- 
stock in commerce.” Kelley v. United States, 202 F.2d 838, 841 (C.A. 
10). 

In fact, the legislative history of the Act shows conclusively that Con- 
gress intended the Act to include and be binding on a person who comes 
within the statutory definitions notwithstanding the fact that his chief 
business is the raising of livestock. Specifically, the Senate passed an 
amendment in 1921 stating (61 Cong. Rec. 2704, 2707): 


None of the provisions of this act shall be construed to include or be 
binding upon a person whose chief business is the raising of live- 
stock or agricultural products. 


However, during the conference on the legislation, the Senate receded 
(H. Rep. No. 324, 67th Cong., 1st Sess., p. 7), and the law was passed 
without that exemption for persons whose chief business is the raising of 
livestock. 

In the present case, as found by Judge Baker, “Ceres purchased feeder 
cattle for the accounts of its feeder-customers” (Finding 25, supra). 
Ceres sent an employee to inspect the feeder-cattle to be purchased for 
its customers and rejected unacceptable animals. Ceres issued its own 
drafts to the sellers in payment for the cattle (Findings 26-30, supra). 
The value of some 50,000 head of feeder cattle per year purchased by 
Ceres for its customers was 10 to 12 million dollars (Finding 30, supra). 
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For these buying services for its customers, Ceres levied a 10 cents per 
hundredweight charge, which was intended to cover the expenses and 
overhead incident to the purchase and delivery of the cattle to its feedlot 
(Findings 32-33, supra). The 10 cents per hundredweight charges were 
denominated as “commissions” in Ceres’ work papers kept in the ordi- 
nary course of its business (Finding 34, supra). 

The 10 cents per hundredweight charge levied on the customer feeders 
for Ceres’ services is a commission as that term is ordinarily understood. 
The term “commission” means “a fee paid to an agent or employee for 
transacting a piece of business or performing a service” (Webster's Third 
New International Dictionary, Unabridged (1971), p. 457). Although 
Ceres’ commission was smaller than the typical 25 cents to 50 cents com- 
mission charged by independent order buyers (Finding 34, supra), the 
Act does not require that the “commission” be large or profitable. A per- 
son charging any “commission” for buying livestock is a market agency, 
as defined in the Act. 

Assuming, for the purposes of argument, that the 10 cents charge is 
not a “commission” within the meaning of the Act, then Ceres is a dealer 
because of its buying activities as the agent of its customers (Finding 25, 
supra). One who buys cattle for others is the agent of the purchasers. In 
Mechem, Outlines of the Law of Agency (1952), p. 1, it is stated: 


It not infrequently happens that in discovering the ideas which lie 
behind a given word, a consideration of its etymology will be help- 
ful. This is especially true in the present case. The word agent or 
agency, from ago, agere, agens, agentis, denotes an actor, a doer, a 
force or power that accomplishes things. * * * In the sense in 
which it is used in the present subject it denotes usually one human 
being who is used by another as a means of accomplishing some pur- 
pose of the latter. 


In the Restatement of the Law, Second, Agency 2d, Vol. 1, § 1, 
“agent” is defined as followes (see, also, Seavey, Law of Agency (1964), 
pp. 2-6; 3 Am Jur 2d (Agency), §§ 81-2): 


(1) Agency is the fiduciary relation which results from the manifes- 
tation of consent by one person to another that the other shall act 
on his behalf and subject to his control, and consent by the other so 
to act. 


(2) The one for whom action is to be taken is the principal. 
(3) The one who is to act is the agent. 


In the Restatement comment on these definitions, it is stated (id. at 
pp. 8-9, 11): 
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a. The relation of agency is created as the result of conduct by two 
parties manifesting that one of them is willing for the other to act 
for him subject to his control, and that the other consents so to act. 
The principal must in some manner indicate that the agent is to act 
for him, and the agent must act or agree to act on the principal’s be- 
half and subject to his control. Either of the parties to the relation 
may be a natural person, groups of natural persons acting for this 
purpose as a unit such as a partnership, joint undertakers, or a legal 
person, such as a corporation. 


b. Agency a legal concept. Agency is a legal concept which depends 
upon the existence of required factual elements: the manifestation 
by the principal that the agent shall act for him, the agent’s accept- 
ance of the undertaking and the understanding of the parties that 
the principal is to be in control of the undertaking. The relation 
which the law calls agency does not depend upon the intent of the 
parties to create it, nor their belief that they have done so. To con- 
stitute the relation, there must be an agreement, but not necessarily 
a contract, between the parties; if the agreement results in the fac- 
tual relation between them to which are attached the legal conse- 
quences of agency, an agency exists although the parties did not call 
it agency and did not intend the legal consequences of the relation 
to follow. Thus, when one who asks a friend to doa slight service for 
him, such as to return for credit goods recently purchased from a 
store, neither one may have any realization that they are creating 
an agency relation or be aware of the legal obligations which would 
result from performance of the service. On the other hand, one may 
believe that he has created an agency when in fact the relation is 
that of seller and buyer. See § 14J. The distinction between agency 
and other relations, such as those of trust, buyer and seller, and 
others are stated in Sections 14A to 140. The distinction between 
the kind of agent called a servant and a non-servant agent is stated 
in Section 2. 


When it is doubtful whether a representative is the agent of one 
or the other of two contracting parties, the function of the court is 
to ascertain the factual relation of the parties to each other and in 
so doing can properly disregard a statement in the agreement that 
the agent is to be the agent of one rather than of the other, or a 
statement by the parties as to the legal relations which are thereby 
created. See § 14L. The agency relation results if, but only if, there 
is an understanding between the parties which, as interpreted by 
the court, creates a fiduciary relation in which the fiduciary is sub- 
ject to the directions of the one on whose account he acts. It is the 
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element of continuous subjection to the will of the principal which 
distinguishes the agent from other fiduciaries and the agency agree- 
ment from other agreements. * * * 


* * * 


e. “Agent” is a word used to describe a person authorized by an- 
other to act on his account and under his control. Included within its 
meaning are those who, whether or not servants as described in Sec- 
tion 2, act in business transactions and those who perform only 
manual labor as servants. An agent may be one for whose physical 
acts the employer is responsible and who is called an independent 
contractor in order to distinguish him from a servant, also an agent, 
for whose physical acts the employer is responsible. Thus, the attor- 
ney-at-law, the broker, the factor, the auctioneer, and other similar 
persons employed either for a single transaction or for a series of 
transactions, are agents, although as to their physical activities 
they are independent contractors. These are to be contrasted with 
others, such as clerks, train conductors, and others who conduct 
transactions with third persons but who fall within the category of 
servants. Likewise the janitor of a building or the driver of a truck is 
an agent, as that word is used in the Restatement of this Subject, if 
he is employed under such circumstances that he becomes a servant. 
For many purposes it is immaterial whether or not one who is an 
agent is alsoaservant.* * * 


Although Ceres’ contract with its customers states that “Feeder [i.e., 
Ceres] is an independent contractor and is not the agent of or co-partner 
or co-venturer of the Owner [i.e., the customer]” (see, e.g., CX 72, p. 5), 
that provision would appear to relate to Ceres’ feeding activities. But in 
any event, a person who in fact acts as the agent for others in purchasing 
livestock for them (not on a commission basis) comes within the statu- 
tory definition of a dealer, and he cannot avoid coverage under the Act 
merely by stating in his contract that he is not an agent. See Restate- 
ment comment, quoted supra. A private party cannot alter an Act of 
Congress. See In re American Fruit Purveyors, Inc., 38 Agr Dec 1372, 
1382 (1979). If his conduct brings him within a statutory definition, he 
is included irrespective of any contractual language purporting to pre- 
vent coverage. 

In Arnold Livestock Sales Company, Inc. v. Pearson, 383 F. Supp. 
1319, 1322 (D. Neb.), the Court held that a person who buys livestock for 
a disclosed principal, with the disclosed principal paying for the live- 
stock, is a dealer under the Act. The court held (ibid.): 
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Defendants next argue that the bond did not cover Pearson’s activi- 
ties because he was not acting as a “dealer” in this transaction. In or- 
der to be a “dealer” within the coverage of the bond, one must first 
make a “purchase” and, it is argued, Mr. Pearson was not a pur- 
chaser because the consideration from the sale came directly from 
Kearney Packing Company. Therefore, defendants assert that Kear- 
ney Packing Company was the purchaser and not Mr. Pearson. This 
argument is not convincing. The Secretary has authority to issue 
regulations concerning the bonding of dealers. 7 U.S.C. § 204. Pur- 
suant to these regulations, a dealer must maintain a bond to secure 
the performance of his obligations incurred as a dealer. 9 C.F.R. 
§ 201.29 (1974). As required by 9 C.F.R. § 201.31, the bond in 
question covered “all livestock purchased by [Pearson] for his ac- 
count and for the account of others.” The effect of defendants’ argu- 
ment—only the person who pays for the livestock or who is named 
as a party to the contract can be a “purchaser”—is that an agent can 
never be a “purchaser” unless he is expressly named as a party to the 
contract. Such a construction would contradict the plain wording of 
the regulations and bond and would violate the policy behind such 
bonds. Since the regulations and bond cover purchases “for the ac- 
count of others” ** it is obvious that they contemplate purchases by 
one acting as an agent. Their language seems to cover all instances 
where a dealer acts as an agent and the Court can find nothing to 
indicate that coverage depends upon where the consideration origi- 
nated. Thus, Mr. Pearson acted as a “dealer” within the meaning of 
the regulations and bond. 


In a similar case, In re John E. Hoth, 36 Agr Dec 1812, 1817-1819 
(1977), it was held that an independent contractor who purchased live- 
stock solely for one packer on a commission basis, and who paid for the 
livestock with checks drawn on the packer (which packer was bonded for 
$1,175,000), was a market agency inasmuch as “he was buying the live- 
stock for and on behalf of Cudahy under whose direction and approval 


16. The “condition” clause of a bond applicable to one who buys for others is not limited 
to the faithful handling of funds; it applies, also, to paying the full purchase price for all 
livestock purchased “for the accounts of others.” Specifically, the “condition clause” is as 
follows (9 CFR 201.31): 


(b) Condition Clause No. 2: When the principal buys livestock for his own account or 
for the accounts of others. If the said principal shall pay when due to the person or per- 
sons entitled thereto the purchase price of all livestock purchased by said principal for 
his own account or for the accounts of others, and if the said principal shall safely keep 
and properly disburse all funds, if any, which come into his hands for the purpose of 
paying for livestock purchased for the accounts of others. 
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he was operating and whose funds he was committing” (86 Agr Dec at 
1817). 

In the present case, as found by Judge Baker, at “all times material to 
this proceeding, Ceres purchased feeder cattle for the accounts of its 
feeder-customers” (Finding 25, supra; Initial Decision, p. 63). According- 
ly, if Ceres is not a market agency, Ceres is a dealer. 

In addition, because of Ceres’ “sales [of fat cattle] for its feeder-custom- 
ers” (Finding 24, supra), Ceres is a market agency, if the “processing” fee 
charged by Ceres is regarded as a commission (Finding 37, supra), which 
I regard as the proper view of the matter, or a dealer, if the “processing” 
fee is not regarded as a commission. Ceres handled the details of the 
sales, scheduling the slaughter of the cattle with Sterling or other pack- 
ers, and Sterling made payment to Ceres for the cattle, which payment 
in turn was paid by Ceres to the feeder-customers after deducting its 
charges (Findings 35-36, supra). Ceres handled over 25 million dollars of 
its customers’ money in connection with the sales to Sterling during the 
fiscal year ending March 31, 1973 (Finding 36, supra). 


Respondent Ceres relies on Solomon Valley Feedlot, Inc. v. Butz, 557 
F.2d 717 (C.A. 10). But that case is not helpful to Ceres here. Solomon 
was “not paid any fee” in connection with its “aiding” in the purchase or 
sale of livestock and both sides conceded that “Solomon is not a market 
agency” (557 F.2d at 719). Although the court held that Solomon was 
not a dealer under the Act because of its activity in “aiding” its cus- 
tomers in the purchase of livestock and its “aid” in the sale of livestock 
(ibid.), there are significant factual differences between that case and 
this case. 

Apparently, from the facts set forth in the opinion, Solomon did not 
initially pay the seller for the livestock being purchased by Solomon’s 
customers. (I do not regard this as significant, but the Court might, if it 
adheres to the views set forth in Solomon.) Of greatest importance, ac- 
cording to the opinion, is the fact that, unlike the present case where 
Ceres handled in excess of 25 million dollars in connection with its sale 
of customers’ cattle in 1973 (Finding 36, supra), Solomon did not receive 
the sales price from the packer. The Court in Solomon states (557 F.2d at 
720): 


If the feedlot charged the customer a fee for selling the cattle or if it 
received the sale price from the packer, it would be arguable that 
the feedlots including Solomon were dealers or marketing agents. 


In the present case, Ceres charges a processing fee for selling the cattle 
and receives the sales price from the packer. 

Although the Solomon case is not helpful to Ceres, and in some re- 
spects is helpful to complainant’s position here, in view of the extreme 
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importance of the jurisdictional issue in this case I am compelled to set 
forth my disagreement with the conclusions in Solomon (including those 
helpful to complainant here), notwithstanding the fact that this decision 
will undoubtedly be reviewed by the same court that decided Solomon. 

The statement quoted above in Solomon—that if the feedlot “received 
the sale price from the packer, it would be arguable that the feedlots in- 
cluding Solomon were dealers or market agencies”—is favorable to com- 
plainant’s position here, but that view is not supported by the language 
of the Act or its legislative history. The Act relates to “buying” or “sell- 
ing” —not to paying for livestock or handling money. As set forth above, 
in the Arnold Livestock Sales Company case, the Court held that a per- 
son buying livestock for a disclosed principal, which principal paid for 
the livestock, is a dealer. And in In re John E. Hoth, cited above, the 
Judicial Officer held that an independent contractor who purchased live- 
stock for a packer on a commission basis, paying for the livestock with 
checks drawn on the packer, was a market agency. In both cases, the 
agent buying the livestock did not use his own money to pay for the live- 
stock. Packer buyers employed on a salary basis to buy livestock seldom, 
if ever, use their own money to buy livestock, but they are dealers, none- 
theless. Who pays for the livestock is immaterial under the definitions of 
dealer and market agency in the Act. By a parity of reasoning, the same 
result should follow when an agent sells livestock, i.e., it should be im- 
material whether he handles the money so long as he sells the livestock 
for another. The Act refers to “selling”—not to receiving the sales price. 

In the Solomon case, the Court apparently agreed with the District 
Court’s view that “requiring Solomon to obtain bond coverage and to 
submit to the regulation of the Packers and Stockyards Act would fail to 
protect anyone designed by the Act to be protected” (557 F.2d at 719). 

The view that requiring a feedlot operator to submit to regulation un- 
der the Packers and Stockyards Act would fail to protect anyone de- 
signed by the Act to be protected is without any basis in fact, law or 
logic. There is a great deal of opportunity for fraudulent activities by 
feedlot operators in connection with buying, feeding and selling live- 
stock for customers that could seriously reduce the profits of absentee 
feeder-customers. The feeder-customers are frequently doctors, lawyers, 
judges and other persons who have no opportunity to detect fraudulent 
activities in the purchase, feeding or sale of their livestock by the feedlot 
operator. 

Feedlot operators frequently feed livestock for themselves as well as 
for their customers. They could buy excellent quality livestock for their 
customers and lesser quality livestock for themselves and switch the 
livestock. Even if they were not feeding their own livestock, they could 





222 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 184 


falsify the records of the purchase transactions and make a secret profit, 
perhaps splitting the profit with the seller. 

Similarly, when selling livestock, even if the feedlot operator did not 
handle the proceeds, he could enter into an arrangement with the packer 
to falsify the records, and split the profit with the packer. Or, if the feed- 
lot operator were selling his own livestock at the same time, he could 
switch heavier, or better, livestock of his customers for his own. 

Fraudulent invoices as to livestock prices or weights in connection 
with the purchase or sale of livestock, sometimes involving a split of ille- 
gal profits, have frequently been detected under the Packers and Stock- 
yards Act regulatory program. See, e.g., In re John H. Smith, 38 Agr Dec 
515 (1979); In re Royal L. Luedtke, 38 Agr Dec ___ (filed October 29, 
1979); In re Collier Marsh, 38 Agr Dec 957 (1979), appeal pending; In re 
Gus Z. Lancaster Stock Yards, 38 Agr Dec 824 (1979); In re Zelma Wil- 
cox, 37 Agr Dec 1659 (1978); In re C. D. Burrus, 36 Agr Dec 1668 (1977), 
affirmed without opinion, No. 77-1883 (C.A. 8); In re Eric Loretz, 36 
Agr Dec 1087 (1977). '7 Such types of violations could occur irrespective 
of whether the market agency or dealer handled the money involved in 
the transactions. 

A striking illustration of the opportunity for fraudulent activities by a 
feedlot operator is revealed in a recent consent decision, In re Tedlock 
Cattle Co., 35 Agr Dec 1533 (1976), and a companion default decision, In 


re Tedlock Cattle Co., 36 Agr Dec 203 (1976), which default decision is 
attached as Appendix A to this Decision. Since the acts were not admit- 
ted, the case does not prove that the alleged violations occurred, but il- 
lustrates what could happen. The findings of fact in Tedlock state that 
the feedlot operator and his accomplices, inter alia: 


(a) Collected $18,085,842 from customers to pay for calves to be 
fed by the feedlot operator for them, but used $11,102,090 of the 
money for other purposes; 


17. Each volume of Agriculture Decisions has its own index. There is no cumulative in- 
dex applicable to a number of years. Accordingly, research is time consuming. But to select 
just one volume (Vol. 14 (1955) ), the following cases relate to illegal activities involving an 
agreement between different marketing segments, with a split of the illegal profits in some 
instances: In re Denver Live Stock Comm. Co., 14 Agr Dec 193; In re John Clay and Com- 
pany, 14 Agr Dec 203; In re Blakely Livestock Comm. Co.. Inc., 14 Agr Dee 208; In re La- 
Grange, 14 Agr Dec 362; In re Max Radovich, 14 Agr Dec 364; In re Grabrian and Elliott, 
14 Agr Dec 448; In re Kennedy, 14 Agr Dec 453; In re Kerr, Cassidy Commission Co., 14 
Agr Dec 742. For example, in Jn re Kerr, Cassidy Commission Co., 14 Agr Dec 742, a deal- 
er and an employee of a market agency at a public stockyard entered into an arrangement 
whereby the dealer would “plant” cattle (put cattle he had bought at the stockvard up for 
sale as if the cattle were being sold for the first time at the stockyard), the market agency 
employee would buy them for a packer, paying much more than they were worth, and the 
dealer and market agency employee would then split the profits. 
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(b) Prepared documents showing the details of the feeding activity, 
including the feeding of 82,315 head of fictitious cattle that were 
never purchased; 


(c) Paid the customers on the basis of 864 pounds per animal when 
they actually weighed between 950 and 1,150 pounds; 


(d) Charged the customers for medicines and drugs not used; 


(e) Charged the customers for death losses irrespective of whether 
deaths occurred; 


(f) Failed to pay customers purported profits of $4,631,696; and 


(g) Failed to pay a public stockyard operator $9,924.70 for live- 
stock. *® 


Although feeding activities do not make a person a market agency or 
dealer subject to the Act, unfair or deceptive practices by a market agen- 
cy or dealer in connection with the “feeding” of livestock is subject to the 
Act. 7 U.S.C. 213 (a). In any event, however, many of the fraudulent ac- 
tivities by a feedlot operator could relate to his buying and selling activi- 
ties. 

Hence, aside from any question of bond coverage, the regulation of 
feedlot operators who buy and sell livestock for customers is just as nec- 
essary as the regulation of any other person under the Act, and protects 
the same class of persons who are protected by the enforcement of the 
Act as to others. 

In addition, feedlot operators now handle such a large proportion of 
the fed livestock that if they were unregulated, they might enter into 
agreements to apportion territories so as not to compete against each 
other in the purchase of feeder calves. Without fear of regulation under 
the Packers and Stockyards Act, they might be willing to risk whatever 
other efforts might be directed against such activities. 

Feedlot operators might also knowingly sell diseased or dying animals 
to a packer, or animals which had eaten chemically contaminated feed, if 
due to some sudden unforeseen circumstance a large number of animals 
might otherwise have to be destroyed. Such activities occur from time to 
time in the livestock industry with or without the knowledge of the 
packer. 


18. Ina recent case, a firm engaged in business as a dealer and as a market agency buy- 
ing and selling livestock for others, went broke, and failed to pay livestock sellers over half 
a million dollars. In re Mid-States Livestock, 37 Agr Dec 547 (1977), affirmed sub nom. 
Van Wyck v. Bergland, 570 F.2d 701 (C.A. 8). 
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Even as to bond coverage, the Court’s view that bond coverage as to a 
feedlot operator would fail to protect anyone designed by the Act to be 
protected is contrary to a number of decisions. In United States Fid. & 
G. Co. v. Clover Creek Cattle Co., 92 Idaho 889, 452 P.2d 9938, 999-1003, 
the Court, in a well-reasoned decision, held that a livestock seller could 
recover from the Packers and Stockyards Act bond of a livestock dealer 
who was buying livestock for a disclosed principal, when the disclosed 
principal failed to pay. 

The Clover Creek case was followed by the Court in Arnold Livestock 
Sales Company, Inc. v. Pearson, supra, in which the Court held (383 F. 
Supp. at 1322-1323): 


The defendants next argue that Pearson, as an agent representing a 
disclosed principal, may not be held liable as a party to the contract. 
Under general agency principles, an agent representing a disclosed 
principal may not be held liable unless he was expressly made a par- 
ty to the contract. See, e.g., State Securities Co. v. Svoboda, 172 
Neb. 526, 110 N.W.2d 109, 113 (1961); Restatement (Second) of 
Agency, § 320 (1958). Although Mr. Pearson represented a dis- 
closed principal and was not expressly made a party to the sale, the 
Court nevertheless finds that he should be held liable for the unpaid 
purchase price. United States Fidelity and Guaranty Co. v. Clover 
Creek Cattle Co., 92 Idaho 889, 452 P.2d 993 (1969), is on point. In 
that case the Supreme Court of Idaho found that the regulations re- 
quiring a bond imposed upon a dealer an implied obligation to guar- 
antee payment for all livestock purchased by him. 452 P.2d at 1001- 
1002. The purpose of the bond was to hold the licensed dealer strict- 
ly liable for the purchase price of the livestock. Since the dealer as- 
sumed this obligation when he became a registered, bonded dealer, 
he could be held liable even though he merely acted as an agent. 
While this Court is not obliged to follow the Clover Creek case, it 
finds that such reasoning is logical and persuasive and thereby 
adopts it. *® 


Similarly, in In re John E. Hoth, supra, the additional protection to 
producers provided by a market agency bond where the market agency 


19. In Bottorff v. Ault, 374 F.2d 832, 835 (C.A. 7), the Court held that an agent buying 
livestock at an auction market for a principal whose name was not disclosed before title 
passed at the auction sale was liable for their purchase price. By way of dicta, the Court 
stated that to “avoid liability it was incumbent on Mr. Ault to disclose the name and iden- 
tity of his principal clearly before and not after the sale was concluded” (ibid.). The Court 
cited State Law for its dicta, and did not discuss the Packers and Stockyards Act regula- 
tions or bond requirements, and, therefore, the dicta is not as persuasive as the holdings in 
the Arnold Livestock Sales Company and Clover Creek Cattle Co. cases discussed above. 
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was buying for a bonded packer, was explained as follows (36 Agr Dec at 
1818-1819): 
Although the Secretary is authorized to require reasonable bonds 
from “every market agency and dealer” (7 U.S.C. 204), he has 
exempted dealers—but not market agencies—who purchase live- 
stock for packers for slaughter only. 


* * * 


Respondent contends that no useful purpose would be served by 
bonding him because his livestock purchases for Cudahy are paid 
for by Cudahy and Cudahy is bonded. However, “[bJonds do not cov- 
er all insolvencies of all packers and frequently they only cover part 
of them” (TR 37). Recently, a large packer went bankrupt “leaving 
producers in 13 States unpaid for a total of over $20 million in live- 
stock sales” (Sen. Rep. No. 94-932, 94th Cong., 2nd Sess., p. 5). It is 
not practicable to require bonds of packers large enough to insure 
complete payment to producers in the event of a bankruptcy. *° Ac- 
cordingly, the additional protection afforded by respondent’s bond 
would further the Congressional purpose under this remedial legis- 
lation. See, e.g., Arnold Livestock Sales Company, Inc. v. Pearson, 
383 F. Supp. 1319 (D. Neb.). 


When a feedlot operator buys livestock for feeder-customers, the feed- 
er-customers would usually not be bonded, and in the event the feedlot 
operator went bankrupt or absconded and the feeder-customers did not 
pay for the livestock, a bond would protect the persons selling the live- 
stock. 

Similarly, when a feedlot operator sells livestock for feeder-customers, 
even if he does not handle the proceeds of the sale, bond coverage would 
provide an additional measure of protection to the feeder-customers if 
the packer went bankrupt. See Jn re John E. Hoth, supra. The “condi- 
tion” clause of a bond does not depend on whether the seller handles the 
proceeds of the sale. Specifically, the regulations provide (9 CFR 
201.31): 


§ 201.31 Conditions in market agency, dealer and packer bonds. 


Each market agency, dealer and packer bond shall contain condi- 
tions applicable to the activity or activities in which the person or 
persons named as principal or clearees in the bond propose to en- 
gage, which conditions shall be as follows or in terms to provide 
equivalent protection: 


20. The regulations provide generally for a bond equal to two days’ business (9 CFR 
201.30). 
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(a) Condition Clause No. 1: When the principal sells livestock for 
the accounts of others. If the said principal shall pay when due to 
the person or persons entitled thereto the gross amount, less lawful 
charges, for which all livestock is sold for the accounts of others by 
said principal. 


Accordingly, bond coverage of a feedlot operator would provide pro- 
tection as to its buying and selling activities, irrespective of whether it 
handled the money on either end of the transaction. 

The Court in Solomon states that “Solomon is not paid any fee in con- 
nection with this work” of aiding in the purchase and sale of livestock 
for customers (557 F.2d at 719.) 7! But payment is significant only as to 
a market agency. A person buying or selling livestock for another is a 
market agency if he is paid on a commission basis. There is no require- 
ment that a dealer be paid. 

The Solomon decision is lacking in clarity as to the heart of the case, 
i.e., whether Solomon (i) buys or sells livestock for feeder-customers or 
(ii) merely aids the feeder-customers in finding livestock sellers and 
packers, with the feeder-customers then handling the buying and selling 
transactions directly with the sellers and packers. The Court states on 
the one hand that Solomon’s activity is “aiding its customers in the pur- 
chasing of livestock”—that Solomon “aids in the purchase of cattle for 
customers” (557 F.2d at 719). But on the other hand, the Court states 
that “Solomon purchases cattle at the request of a customer who speci- 
fies the number and the kind of calves it wishes to buy” (ibid.). 

Similarly, the Court states on the one hand that Solomon “aids in the 
sale of the cattle” (557 F.2d at 719). But the Court also refers to “Solo- 
mon’s selling activity on behalf of the owners of the cattle” as “an accom- 
modation to the owners” (557 F.2d at 720). 

The Act covers one who purchases or sells livestock for another. It 
does not cover one who merely “aids” in the purchase or sale. Since the 
Court’s statement of the facts goes in both directions, it is impossible to 
determine without examining the record of the case whether the Court 
reached the right result. 


21. It would have been more accurate to state that Solomon is not directly paid a fee in 
connection with its buying and selling activities. Feedlot operators are in business for prof- 
it. They receive compensation for all of the services they provide irrespective of whether 
they choose to levy a direct charge on only some of the services. One who asked only for 
Solomon's “free” buying and selling services without paying for Solomon's feeding services 
would soon learn how “free” the buying and selling services really were. Solomon's buying 
and selling services were as “free” as the services of my doctor who recently charged $95 
for my first 20 minute office visit, and then gave me two “free” follow-up visits. 
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Whether a feedlot operator buys or sells livestock for his feeder-cus- 
tomers varies. As stated in Cattle Feeding in the United States (E.R.S.., 
U.S.D.A.; Ag. Ec. Rept. No. 186 (1970) ), p. 25: 


Services rendered vary from feedlot to feedlot, and often differ 
among customers of a single feedlot. In some instances, services 
may be so complete that the customer never sees the cattle. The cus- 
tom feedlot operator may buy the feeder cattle, feed them, market 
them, and send the customer a check for the balance after subtract- 
ing input costs, interest charges, and custom-feeding charges. Less 
complete services are usually available to suit the needs of the cus- 
tomer. 


Although not all feedlot operators are market agencies or dealers, 
feedlot operators who buy or sell livestock for their feeder-customers 
come within the plain terms of the Act. 


The Court in Solomon states (557 f.2d at 720): 


It would appear that the three groups of people engaged in purchas- 
ing livestock as dealers include (1) packers-buyers who are employed 
by packing plants to acquire cattle for slaughter; (2) commission 
people such as order-buyers; ”” and (3) speculators, who buy in their 
own name to resell. 


The literature of the Packers and Stockyards administration sup- 
ports this view of the Act. See PA-399, The Packers and Stockyards 
Act, What It Is—How it Operates. The above groupings are recog- 
nized in that literature which also recognized the distinction be- 
tween the one who is regulated because he is engaged in the busi- 
ness in accordance with the statute and one who makes profit as a 
result of improving the animals. ”* 


Since I issued the P&S literature relied on by the Court when I was Ad- 
ministrator of the Packers and Stockyards Administration, I am particu- 
larly aware of the fact that it sheds no light on the issues here. The liter- 
ature “explains” the Packers and Stockyards Act regulatory program in 


22. “Commission people such as order-buyers” are not “dealers” in transactions where 
they charge a commission. They are market agencies. 7 U.S.C. 201. Where a person fills an 
order to buy for a customer and does not charge a “commission,” within the meaning of 
that term in the market agency definition, the transaction is a dealer transaction. Daugh- 
erty v. White, 335 F.2d 94 (C.A. 10). That is the type of dealer transaction that was in- 
volved in Solomon. 


23. Presumably, the Court was referring to the statement in the pamphlet, p. 2, that 
“{flarmers, ranchers, and feeders who are not dealers in interstate commerce are not re- 
quired to register or file bond when buying to restock.” That statement is not applicable to 
a custom feedlot operator buying for others. 
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six pages. It is a pamphlet designed as a “hand-out” to farmers or other 
persons interested in the Act in a very general way. It does not purport 
to go into all of the precise ramifications of the Act. In giving a general 
over-view of those subject to regulation, the pamphlet states (pp. 1-2): 


All interstate transactions in livestock—cattle, sheep, swine, horses, 
mules and goats—are subject to the provisions of the Packers and 
Stockyards Act. 


SUBJECT TO REGULATION 


More specifically subject to regulation under the law, when operat- 
ing in interstate commerce, are: 


Stockyards—both terminal and auction markets which charge 
for services and are open to the public. 


Market agencies—persons or firms which buy or sell livestock 
on commission or furnish other services in connection with the 
purchase or sale of livestock. 


Dealers—persons or firms engaged in the business of buying 
and selling livestock for speculative purposes. 


Packer buyers—persons regularly employed by packers to pur- 
chase livestock for slaughter. 


Meat packers—whether buying livestock at stockyards, at their 
packing plants or in the country. 


At the time the pamphlet was issued in 1969, no effort was being 
made by the agency to require all feedlot operators buying or selling live- 
stock to register and file a bond. The agency’s efforts at regulating feed- 
lot operators was explained by the Administrator in 1974 as follows 
(Federal Register of May 17, 1974, CX 62, p. 14): 


Additionally, it has been the consistent policy of the Packers and 
Stockyards Administration to register all firms coming to its atten- 
tion which are engaged in market agency or dealer activities and to 
require such firms to post a reasonable bond. These registration and 
bonding requirements are established under Title III of the Act and 
§§ 201.10 and 201.29 of the regulations promulgated thereunder. 
When custom feedlots began to expand their operations to include 
buying and selling services, they entered a field which has been reg- 
ulated since the passage of the Act in 1921. Some custom feedlots 
performing buying or selling services have registered and bonded on 
a voluntary basis, and the Administration has requested other cus- 
tom feedlots to register and post an adequate bond. Registration 
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and bonding of custom feedlots has not been handled on a uniform 
basis, however, and the majority of the custom feedlots performing 
buying and selling services have not yet registered and bonded as re- 
quired by the Act. 


Because of this lack of uniformity in enforcing the registration and 
bonding provisions with respect to custom feedlots, the Administra- 
tion’s policy was reviewed in the spring of 1973. At that time it was 
determined that the Administration should initiate a more aggres- 
sive program in the registration and bonding of custom feedlots 
buying and selling livestock in order to fulfill the congressional 
mandate required by the Act, to insure that all members of the in- 
dustry receive equal treatment and to administer the Act on a fair 
and impartial basis. An administrative decision was made to initiate 
a program of collecting information from all custom feedlots and to 
require those feedlots engaged in buying or selling activities to reg- 
ister and obtain a reasonable bond. This program was started in the 
summer of 1973. 


The failure of the Department to include feedlot operators who buy 
and sell livestock as dealers in the six-page explanation of the Act is not 
tantamount to a Department statement that they are excluded from cov- 
erage under the Act. No Department publication has ever said that they 
are not covered under the Act. 

In other literature distributed by the agency during the same general 
time period, the term dealer was defined in broader terms. In PA-810, 
Questions and Answers on the Packers and Stockyards Act for Livestock 
Producers (USDA, P&SA, July 1967), it is stated at p. 1: 


Q. Under the Act, what is (1) a market agency, and (2) a dealer? 


A. (1) A market agency is defined as any person engaged in the 
business (interstate) of (a) buying or selling livestock on a com- 
mission basis, or (b) furnishing stockyard services. 


(2) A dealer is defined as any person, not a market agency, en- 
gaged in the business (interstate) of buying or selling livestock 
either on his own account or as the employee or agent of the ven- 
dor or purchaser. Dealers are often called traders or speculators, 
as they usually buy with the intention of reselling immediately. 
(Packer-buyers are considered as dealers buying for slaughter on- 
ly) [Emphasis added]. 


This is more complete than the other pamphlet relied on by the Court, 
but it is still not intended as a precise legal definition of the terms. Since 
none of the pamphlets issued by the Department relates specifically to 
the status of feedlot operators who engage in the business of buying or 
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selling livestock for customers, it is inappropriate to rely on the 
pamphlets as an aid in resolving the specific question at issue here. 

When the Department was writing for judges rather than for layper- 
sons who needed only a very general summary of the Act, the Depart- 
ment made it clear that all persons who come within the language of the 
statutory definitions are market agencies or dealers. See, e.g., the Brief 
for Appellee in Arthur L. Kelley v. United States, 202 F.2d 838 (C.A. 
10), No. 4558, pp. 12-18. In that brief, which I helped prepare, it is 
stated (pp. 12-14): 


The Act defines a “dealer” as “any person, not a market agency, en- 
gaged in the business of buying or selling in commerce livestock at a 
posted stockyard, either on his own account or as the employee or 
agent of the vendor or purchaser” (7 U.S.C. § 201 (d) ). A “market 
agency” is defined in the statute as “any person engaged in the busi- 
ness of (1) buying or selling in commerce livestock at a [posted] 
stockyard on a commission basis or (2) furnishing stockyard serv- 
ices” (7 U.S.C. § 201 (c)). 


* * * 


There is no requirement in the Packers and Stockyards Act that a 
dealer must be exclusively, principally, or primarily engaged in the 
business of buying or selling livestock at a posted stockyard. If Con- 
gress had intended to include as dealers only those exclusively, prin- 
cipally, or primarily engaged in the business of buying or selling 
livestock at a posted stockyard, Congress would have said so. See, 
e.g., the definition of “farmer” in the Bankruptcy Act (11 U.S.C. 
§ 203 (r) ); the “primarily engaged” limitation in the Banking Act 
of 1933 (12 U.S.C. § 78); the “primarily engaged” limitation rela- 
tive to electric utility companies under the Public Utility Holding 
Company Act of 1935 (15 U.S.C. § 79b (a) (3) 3 and a similar statu- 
tory term applied to holding companies under that Act (15 U.S.C. 
§ 79c (a) (3)). Also see, Board of Governors v. Agnew, 329 US. 
441, 446-449. But even under a statute which requires that a person 
be “primarily engaged” in a particular activity to come within the 
meaning of the Act, a person is “primarily engaged” in a particular 
business if that business is substantial. Board of Governors v. Ag- 
new, 329 U.S. 441, 446. In that case the Court stated (329 U.S. at 
446); 


“If the underwriting business of a firm is substantial, the firm 
is engaged in the underwriting business in a primary way, 
though by any quantitative test underwriting may not be its 
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chief or principal activity. On the facts in this record we would 
find it hard to say that underwriting was not one primary activ- 
ity of the firm and brokerage another. If ‘primarily’ is not used 
in the sense we suggest, then the firm is not ‘primarily engaged’ 
in any line of business though it specializes in at least two and 
does a substantial amount of each.” 


Even a single transaction is sufficient proof that a person is engaged 
in a particular business if there are other facts indicating that the 
single act is not an isolated transaction. Johnson v. United States, 
84 F.2d 114, 115 (C.A. 5) certorari denied, 299 U.S. 574; Bailey v. 
United States, 259 Fed. 88, 92 (C.A. 6); Kiersky v. United States, 
263 Fed. 684 (C.A. 6); Rooks v. United States, 263 Fed. 894, 895 
(C.A. 6); Bankers & Shippers Ins Co. of New York v. Blackwell, 255 
Ala. 360, 51 So. 2d 498, 504; Mueller v. Burchfield, ...Mo...., 
218 S.W.2d 180, 183, reversed on other grounds, 359 Mo. 876, 224 
S.W.2d 87. 


Although the Department’s pamphlets prepared for farmers are not 
helpful to its position here, they do not touch on the precise issue pre- 
sented here and, therefore, they are not persuasive. But, if the Depart- 
ment’s prior writings are to be considered, the Department’s brief field 
in the Kelley case should not be ignored. 


The Court in Solomon states (557 F.2d at 721): 


Congress was quite aware of the enhanced role of feedlots. So if it 
had seen the need for including feedlots within the sweep of the 
Act, it could have done so on the occasion of its expanding the regu- 
lation of packing houses [in 1976]. Undoubtedly it was because 
these feedlots do not handle the proceeds of sales of cattle that 
caused Congress to not include them. 


However, there was no need to amend the Act in 1976 to include feed- 
lot operators who buy and sell livestock for others since they were al- 
ready included by the plain language of the 1921 Act, after the restric- 
tive phrase “at a stockyard” was deleted in 1958. ** Although feedlots 
such as Solomon or Ceres were not in existence when the Act was passed 
in 1921, and were undoubtedly not contemplated by Congress in 1921, 
they fit precisely within the broad language of the statutory language 
enacted in 1921 (with the 1958 deletion of “at a stockyard”). And since 
they are now the center of marketing activity for fed livestock, the reme- 


24. The definitions of market agency and dealer have not been changed since 1921, ex- 
cept that in 1976 “livestock” was substituted for “live stock,” and in 1958 the words “at a 
stockyard” were deleted following “livestock” (72 Stat. 1750; 90 Stat. 1249). 
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dial purposes of the Act are directly applicable to such feedlot operators. 
In such circumstances, under settled principles of statutory construc- 
tion, the Act must be interpreted to include them within the ambit of 
regulation. 

“Old laws apply to changed situations. The reach of the act is not sus- 
tained or opposed by the fact that it is sought to bring new situations un- 
der its terms. While a statute speaks from its enactment, even a criminal 
statute embraces everything which subsequently falls within its scope.” 
Browder v. United States, 312 U.S. 335, 339-340. 


As stated in Barr v. United States, 324 U.S. 83, 90: 


We may assume that the dual or multiple exchange rates which 
have emerged were not in contemplation when the 1930 Act was 
passed. As we have noted, they are parts of rather recent measures 
for the control and restriction of foreign exchange and export trans- 
actions. But if Congress has made a choice of language which fairly 
brings a given situation within a statute, it is unimportant that the 
particular application may not have been contemplated by the legis- 
lators. 


Similarly, in Puerto Rico v. Shell Co., 302 U.S. 253, 257, the Court 
stated: 


Section 3 of the Sherman Act extends to “any territory of the 
United States.” But it is urged that Puerto Rico cannot be brought 
within the intent of this phrase, and, therefore, the section does not 
apply to that dependency. The point is not well made. When the 
Sherman Act was passed (1890), we had no insular dependencies; 
and, necessarily, the application of § 3 did not extend beyond our 
continental domain; and, undoubtedly, it was this domain which 
was in the immediate contemplation of Congress. Certainly, Con- 
gress at that time did not have Puerto Rico in mind. But that is not 
enough. It is necessary to go further and to say that if the acquisi- 
tion of that insular dependency had been foreseen, Congress would 
have so varied its comprehensive language as to exclude it from the 
operation of the Act. 


Mr. Anderson, the House Floor Manager of the Packers and Stock- 
yards Act legislation, recognized that the broad terms of the Act would 
have to be applied to changing circumstances and conditions when he 
stated: 


MR. ANDERSON: * * * Industry is progressive. The methods of 
industry and of manufacture and distribution change from day to 
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day, and no positive ironclad rule of law can be written upon the 
statute books which will keep pace with the progress of industry. So 
we have not sought to write into this bill arbitrary and iron-clad 
rules of law. We have rather chosen to lay down certain more or less 
definite rules, rules which are sufficiently flexible to enable the ad- 
ministrative authority to keep pace with the changes of methods in 
distribution and manufacture and in industry in the country (61 
Cong. Rec. 1887). 


* * * 


The provisions of this legislation as to the packers must be more or 
less elastic in order that they may keep progress with the state and 
development of the industry * * * (61 Cong. Rec. 1888). 


In the present case, there is no rational basis whatever for excluding 
Ceres from coverage under the Act. Ceres is a market agency if the com- 
pensation for its buying and selling of livestock for feeder-customers is 
regarded as a “commission,” or a dealer if its compensation is not regard- 
ed as a “commission.” Accordingly, Ceres may be a market agency as to 
its purchases and a dealer as to its sales, or vice versa. 

Although there is no need to rely on legislative history in view of the 
plain language of the Act, which clearly covers custom feedlot operators 
who buy or sell livestock for others, the legislative history of the Act em- 


phasizes the broad scope of the regulatory jurisdiction granted to the 
Secretary. The 1921 explanatory report states (H. Rep. No. 77, 67th 
Cong., 1st Sess., p. 2): 


A careful study of the bill, will, I am sure, convince one that it, and 
existing laws, give the Secretary of Agriculture complete inquisto- 
rial, visitorial, supervisory, and regulatory power over the packers, 
stockyards and all activities connected therewith; that it is a most 
comprehensive measure and extends farther than any previous law 
in the regulation of private business, in time of peace, except possi- 
bly the interstate commerce act. 


The legislative history of the 1958 amendments, which removed the 
restrictive phrase “at a stockyard” from the definitions of market agency 
and dealer, explains that the coverage of the Act was expanded to in- 
clude all livestock marketing in commerce. It is stated in H. Rep. No. 
1048, 85th Cong., 1st Sess., pp. 1, 5: 


The Packers and Stockyards Act was enacted by Congress in 1921. 
The primary purpose of this Act is to assure fair competition and 
fair trade practices in livestock marketing and in the meat packing 
industry. The objective is to safeguard farmers and ranchers against 
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receiving less than the true market value of their livestock and to 
protect consumers against unfair business practices in the market- 
ing of meats, poultry, etc. Protection is also provided to members of 
the livestock marketing and meat industries from unfair, deceptive, 
unjustly discriminatory, and monopolistic practices of competitors, 
large or small. 


* * * 


CHANGES MADE BY THIS BILL 


* * * 


(5) The Secretary of Agriculture is given jurisdiction over all live- 
stock marketing involved in interstate commerce including country 
buying of livestock and auction markets, regardless of size. 


Similarly, it is stated in Sen. Rep. No. 1464, 85th Cong., 2d Sess., pp. 
4,5: 

(1) The Department of Agriculture shall have exclusive jurisdiction 

with respect to livestock and poultry through the packing plant, in- 

cluding all transactions in livestock in commerce at posted yards 

and elsewhere; 


* * * 


Subsection (f) expands the jurisdiction of the Secretary of Agricul- 
ture over livestock transactions in interstate commerce to cover all 
such transactions, including those at auction markets and so-called 
country buying points whereas presently his jurisdiction, except 
with respect to packers, is limited to transactions on stockyards of 
over 20,000 square feet engaged in interstate commerce. 


Moreover, as shown above, the Senate originally adopted an amend- 
ment that would have excluded from coverage under the Act persons 
whose chief business is the raising of livestock. But the Senate receded 
in conference and the amendment was not enacted. “It has frequently 
been held that where a proposed amendment is defeated, the legislative 
intent is not to be construed as embracing the effect of the language re- 
jected.” Keystone Mining Co. v. Gray, 120 F.2d 1, 10 (C.A. 3). Accord: 
Sinclair Refining Co. v. Atkinson, 370 U.S. 195, 209-210; Alaska v. 
American Can Co., 358 U.S. 224, 226-227; Carey v. Donohue, 240 U.S. 
430, 437. 

Accordingly, it would be contrary to the plain language of the Act and 
its legislative history to hold that custom feedlot operators, who buy and 
sell livestock for their feeder-customers, and who are now the center of 
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marketing activity for fed livestock, are not covered by the broad and 
comprehensive regulatory program under the Packers and Stockyards 
Act. 

Ill. Sterling’s Dual Pricing System. 

Sterling admittedly engaged in a dual pricing system from its incep- 
tion through February 22, 1974, under which substantially higher prices 
were paid to some persons, generally shareholders, than to others selling 
livestock to Sterling (Finding 38, supra). Judge Baker concluded that the 
dual pricing system was not unfair or unjustly discriminatory because 
the higher “shareholder” prices reflected the value to Sterling of having 
reliable sources of cattle to operate its packing plant on a continuing, ef- 
ficient basis, and was based on pre-existing contractual relationships 
(Initial Decision, pp. 103-105). 

If the supply contracts had been enforced, they would have justified 
higher prices to the “shareholders.” ** However, it is undisputed that 
Sterling did not keep track of the number of cattle delivered under the 
supply contracts and made no effort whatever to enforce the contracts 
(Finding 45, supra). Some shareholders fell far short of meeting their 
contractual commitments (see, e.g., the discussion in the following sec- 
tion of this Decision). Accordingly, the supply contracts cannot justify 
the preferential prices paid to the shareholders. Sterling’s dual pricing 
system was unfair to the livestock shippers who received a substantially 
lower price than the shareholders and was unjustly discriminatory 
against them, and was an undue or unreasonable preference or advan- 
tage to the shareholders, in violation of the Act (7 U.S.C. 192 (a) and 
(b) ). 

IV. Sterling’s Payments to Sonnenberg on Colossal Cattle. 

It is undisputed that Mr. Calvin Humphrey, Executive Vice President 
and General Manager of Sterling, made on behalf of Sterling payments 
totalling approximately $81,000 to Mr. Edward E. Sonnenberg (Presi- 
dent of Sterling, an active member of its Board of Directors, and the in- 
direct holder of a large block of Sterling’s stock), in connection with Ster- 
ling’s purchase of 14,000 head of cattle from Colossal Cattle Company 
on January 25, 1973 (Findings 46, 51, supra). The Colossal cattle were 
needed to provide sufficient cattle to operate the Sterling plant efficient- 
ly during the period from the date of the contract, January 25, 1973, 
through March 31, 1973 (Findings 47, 48, 50, supra). The purchase from 


25. No issue is presented on appeal as to the validity of supply contracts under the Act 
and, therefore, it is assumed for the purposes of this Decision that such contracts are law- 
ful. This is not to be regarded as expressing an opinion on the matter if it should be present- 
ed in some future proceeding. 
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Colossal would not have been necessary if Sonnenberg had not substan- 
tially breached its contract to deliver 65,126 head of slaughter cattle to 
Sterling during the fiscal year ending March 31, 1973. Sterling deliv- 
ered only 45, 118 head, or 69% of its contractual commitment (Finding 
52, supra). Sterling would have anticipated Sonnenberg’s delivery plans 
since its shareholders indicated their expected slaughter 90 days in ad- 
vance (Findings 42, 52, supra). 

Mr. Sonnenberg received payments from Sterling based on some, but 
not all, of the Colossal deliveries to Sterling, amounting to $81,048.37 
(Findings 51, 55, supra). 

Sterling maintains that the payments totaling $81,000 to Sonnenberg 
on the Colossal cattle were legitimate payments for Sonnenberg’s kill 
rights (Findings 51, 53-56, supra). As Mr. Humphrey explained (Finding 
53, supra): 


Well, we had 14,000 head of cattle to kill and two months to do it 
... The Sterling Colorado Beef Company does not have any room 
and in order to be assured in the event we got into problems, like I 
say, there was a terribly bad year. I made a deal with Mr. Sonnen- 
berg to provide room for us in the event we needed it. He was to pull 
his cattle off and let us kill those. That is why he got the so-called 
Commission. (TR 624.) 


Although Judge Baker accepted Mr. Humphrey’s explanation of the 
payments totalling $81,000 (Initial Decision, pp. 116-126), I do not. In 
the first place, even a layman should have known that where there has 
been a substantial breach by one party of his contractual commitment, 
he could not hold the other party responsible for fulfilling his contrac- 
tual commitments under the contract. Even though Mr. Humphrey did 
not keep track of the number of cattle shipped by the various sharehold- 
ers under their supply contracts, before agreeing to pay $81,000 in ex- 
change for kill rights, in an arms length transaction Mr. Humphrey 
should have ascertained that Sonnenberg had substantially defaulted in 
delivering cattle, so that Sonnenberg’s cattle could have been refused, if 
necessary on any particular day, to make room for the Colossal cattle. 

In addition, there was no need to buy Sonnenberg’s kill rights because 
Sterling was not contractually obligated to provide kill space everyday 
of the week to its shareholders under their contracts. If shareholder sup- 
ply exceeded Sterling’s capacity, Sterling was only required to “meet the 
needs of the [shareholder] Feeder as fully as possible” (Finding 43, 
supra). On many occasions when Sterling had inadequate capacity, Sterl- 
ing merely reduced the shareholders on a pro rata basis (Finding 44, 
supra). 
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Since Sterling was unable to procure enough livestock from its share- 
holders during the period from January 25, 1973, through March 31, 
1973, and therefore had to enter into the Colossal contract in order to in- 
sure an efficient operation, no shareholder would have been in a position 
to complain if as a result of the Colossal contract some reduction had to 
be accomplished on a pro rata basis on some particular days. The pay- 
ments to Mr. Sonnenberg gave him an undue or unreasonable preference 
or advantage, and were unfair to other livestock suppliers and unjustly 
discriminatory against other livestock suppliers, in violation of the Act 
(7 U.S.C. 192 (a) and (b) ). 

V. Sterling’s Payments to Lebsack on CSCC Cattle. 

It is admitted that Sterling made secret payments to the Don Lebsack 
Cattle Corporation totalling $17,683 in connection with cattle sold to 
Sterling by the Lebsack Feed Yards on behalf of the Cattle Science Capi- 
tal Corporation (CSCC) in November and December 1973 (Findings 59- 
72, supra). The Lebsacks consented to a cease and desist order with re- 
spect to this matter and, therefore, the only issue on appeal is whether 
Sterling engaged in an unfair or deceptive practice with respect to this 
matter. 

Judge Baker concluded that the secret payments to the Lebsacks were 
not violations by Sterling inasmuch as Mr. Humphrey relied on the 
statements from Mr. Don Lebsack that Mr. Lebsack had advised CSCC 
that they would be getting the non-shareholder price and that he would 
be getting the difference between the non-shareholder price and the 
shareholder price (Initial Decision, pp. 136-146). However, it is my view 
that Mr. Humphrey had a duty to ascertain from CSCC whether they 
had agreed that the difference between the shareholder and the non- 
shareholder price on their cattle should be paid to Mr. Lebsack. 

This was a highly unusual transaction. During Sterling’s entire history 
of operation, there had been only one other instance of payments made 
supposedly for kill rights (the Sonnenberg-Colossal transactions dis- 
cussed above). The present matter was even more unusual than the Son- 
nenberg-Colossal matter inasmuch as Colossal received the shareholder 
price for its cattle, and the payments to Mr. Sonnenberg were over and 
above the shareholder price, so no one was being directly injured. But in 
the present matter, CSCC was receiving the non-shareholder price and 
the difference between the price and the shareholder price was being 
paid to the Lebsacks. Hence, CSCC was being substantially injured un- 
less it agreed to this highly unusual deal. 

In such circumstances, it was incumbent upon Mr. Humphrey to ascer- 
tain from CSCC whether they agreed to have part of the payment for 
their cattle, which previously had gone to them, go to the Lebsacks. I in- 
fer that absent the close relationship between the Lebsacks and Sterling, 





238 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 184 

by virtue of Lebsacks stock ownership and Mr. John Lebsack’s member- 
ship on Sterling’s Board of Directors, Mr. Humphrey would have made 
an inquiry to CSCC which would have put him on notice that the pay- 
ments to the Lebsacks were not agreed to by CSCC. Accordingly, I hold 
that Sterling engaged in an unfair and deceptive practice by making se- 
cret payments to the Lebsacks in connection with the cattle sold to Ster- 
ling by the Lebsacks on behalf of CSCC. 

VI. Cease and Desist Order to be Issued. 

Although Sterling’s violations ceased prior to the initiation of the com- 
plaint in this case, a cease and desist order is appropriate to prevent fu- 
ture violations. See Labor Board v. Mexia Textile Mills, 339 U.S. 563, 
567-568; Benrus Watch Company v. F.T.C., 352 F.2d 313, 322 (C.A. 8), 
certiorari denied, 384 U.S. 939; Goodman v. Federal Trade Comm., 244 
F.2d 584, 593-594 (C.A. 9); National Labor Relations Board v. Bell Air- 
craft Corp., 206 F.2d 235, 238 (C.A. 2); National Labor Relations Bd. v. 
Denver Bldg. & Const. T. C., 192 F.2d 577 (C.A. 10); Lane v. National 
Labor Relations Board, 186 F.2d 671, 674 (C.A. 10), certiorari denied, 
342 U.S. 813; National Labor Relations Bd. v. United Brotherhood, 184 
F.2d 60, 63 (C.A. 10), certiorari denied, 341 U.S. 947. 

In this respect, as set forth in In re DeJong Packing Co., 36 Agr Dec 
1181, 1218-1219 (1977), appeal pending, there is an important distinc- 
tion between the Packers and Stockyards Act and the Federal Trade 
Commission Act. Under the Federal Trade Commission Act, a cease and 
desist order must be premised upon a finding that the proceeding was 
“to the interest of the public” (15 U.S.C. 45 (b) ). It has been held under 
that act that although the “discontinuance of an unlawful practice, of it- 
self does not necessarily preclude the issuance of a cease and desist or- 
der,” any such order must be based upon a “finding of public necessity” 
(Marlene’s, Inc. v. F.T.C., 216 F.2d 556, 559 (C.A. 7) ). See, also, Mont- 
gomery Ward & Co. v. F.T.C., 379 F.2d 666, 672 (C.A. 7). 

However, the Packers and Stockyards Act does not limit the Secre- 
tary’s authority by any requirement that proceedings and orders be in 
the “public interest.” The Secretary is directed to issue a complaint 
whenever he has reason to believe that any packer “has violated or is vio- 
lating” the Act (7 U.S.C. 193 (a) ), and he is directed to issue a cease and 
desist order if he finds that the packer “has violated or is violating” the 
Act (7 U.S.C. 193 (b) ). The Act uses the word “shall” in this respect (7 
U.S.C. 193 (a) and (b) ), which is “ordinarily ‘the language of command.’ ” 
Anderson v. Yungkau, 329 U.S. 482, 485; Escoe v. Zerbst, 295 U.S. 490, 
493. 

Although the Federal Trade Act has similar mandatory language, it al- 
so contains the public interest limitation, which is not contained in the 
Packers and Stockyards Act. 
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Even where the public interest requirement must be met, it would 
seem appropriate in the public interest to issue a cease and desist order 
as to a past violation to serve as an effective deterrent to other potential 
violators, even if there is no likelihood that the particular respondent 
will again engage in the unlawful activity. Under the Department of 
Agriculture’s sanction policy, an administrative sanction is to deter oth- 
er potential violators just as much as to deter the respondent in a par- 
ticular case. The basis for that policy is set forth at great length in nu- 
merous decisions. See, e.g., Jn re Braxton M. Worsley, 33 Agr Dec 1547, 
1556-1571 (1974), set forth in Appendix B to this Decision. 

If it were the practice of an agency not to issue a cease and desist order 
as to a past violation unless there is a likelihood that the violation will be 
repeated by the respondent, that would be an additional circumstance to 
be weighed by other potential violators in considering whether to engage 
in an unlawful practice for a short period of time. Accordingly, the pub- 
lic interest would best be served by issuing a cease and desist order as to 
every violation. 

A cease and desist order is particularly appropriate in this case since 
Sterling’s executive vice-president and general manager knowingly vio- 
lated the Act, thinking that any penalty would not be substantial (CX 
78, pp. 1-2). 

Complainant introduced a great deal of expert testimony as to the in- 
herent conflict of interest existing when there is common ownership and 
management involving a packer and custom feedlot operator. “The mor- 
al principle * * * [applicable to efforts to eliminate conflicts of interest] 
has its foundation in the Biblical adminition that no man may serve two 
masters, Matt. 6:24” (United States v. Mississippi Valley Co., 364 US. 
520, 549). As stated above, I infer that violations of the Act occurred be- 
cause of the conflict of interest involving the ownership and manage- 
ment of Sterling and Ceres. However, since complainant has abandoned 
its request for divestiture, it is appropriate to issue a cease and desist or- 
der in this respect only to minimize the likelihood of future violations re- 
sulting from the conflict of interest situation. Specifically, it is appropri- 
ate to issue an order to insure that feeder-customers are fully advised of 
the common ties between the packer and feedlot, that all final market- 
ing decisions rest solely with the feeder-customers, and that all feeder- 
customers and owners/shareholders are treated equally by the feedlot 
operator and packer. 

In order to enable respondents to carry out the provisions of the order 
without interruption to their normal purchase and sale activities, this 
order should not become effective until 60 days after service. 
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ORDER 


A. Respondent Sterling Colorado Beef Co., its officers, directors, 
agents, employees, successors and assignees, directly or through any cor- 
porate or other device, in connection with its operations as a packer, 
shall cease and desist from: 

1. Adopting or using any unjustly discriminatory device or plan in 
connection with the purchase of livestock, including any scheme, device 
or plan to pay higher or premium prices to shareholders as compared 
with the prices paid to non-shareholders; 

2. Making payment and final settlement for livestock purchased on a 
weight and grade basis on any basis other than the true and correct 
weights and grades of such livestock; 

3. Issuing accounts of sale based on false and incorrect carcass 
weights or grades; and 

4. Making undue or unreasonable preferential payments to any per- 
son or entity in connection with the purchase, sale or slaughter of live- 
stock. 

B. Except under the conditions hereinafter set forth, Respondent 
Sterling Colorado Beef Co. shall cease and desist from purchasing live- 
stock from any custom feedlot which holds an ownership interest in 
Sterling or which participates, directly or indirectly, in the manage- 
ment, operation or direction of Sterling; PROVIDED, That this provi- 
sion shall not prohibit Sterling from purchasing livestock from such cus- 
tom feedlot when respondent Sterling demonstrates to Packers and 
Stockyards, AMS, that no conflict of interest exists in connection with 
such purchases. Before commencing livestock purchases pursuant to this 
proviso, respondent Sterling shall submit to Packers and Stockyards, 
AMS, for its approval, a plan for eliminating such conflict of interest 
which shall insure, at a minimum, that: (1) feedlot customers and own- 
ers/shareholders are treated equally by respondent Sterling; (2) feedlot 
customers are fully advised of the common ties between Sterling and the 
feedlot and of their rights, options and obligations with respect to the 
marketing of their cattle; and (3) all final marketing decisions rest solely 
with the feedlot customer. 

C. Respondent Sterling Colorado Beef Co. shall keep and maintain ac- 
counts, records and memoranda which fully and correctly disclose all 
transactions involved in its business as a packer subject to the Act, in- 
cluding, but not limited to, kill record sheets, kill record extension 
sheets, and hot carcass scale tickets. 

D. Within thirty (30) days of the date of entry of this order, Sterling 
Colorado Beef Co. shall provide the names and addresses of all of its 
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then current shareholders to Packers and Stockyards, Agricultural Mar- 
keting Service. 

Respondent Ceres, Inc., its officers, directors, agents, employees, suc- 
cessors and assignees, directly or through any corporate or other device, 
in connection with its operations as a custom feedlot and market agency 
or dealer subject to the Packers and Stockyards Act, shall cease and de- 
sist, except under the conditions hereinafter set forth, from selling live- 
stock to any packer in which it holds an ownership interest, or which 
holds an ownership in Ceres, Inc., or in which Ceres, Inc., participates, 
directly or indirectly, in the management, operation or direction of; 
PROVIDED, That this provision shall not prohibit Ceres from selling 
livestock to any such packer when respondent Ceres demonstrates to 
Packers and Stockyards, AMS, that no conflict of interest exists in con- 
nection with such sales. Before commencing livestock sales pursuant to 
this proviso, respondent Ceres shall submit to Packers and Stockyards, 
AMS, for its approval, a plan for eliminating such conflict of interest 
which shall insure, at a minimum, that: (1) feedlot customers and 
owners/shareholders are treated equally by respondent Ceres and by the 
packer; (2) feedlot customers are fully advised of the common ties be- 
tween Ceres and the packer and of their rights, options and obligations 
with respect to the marketing of their cattle; and (3) all final marketing 
decisions rest solely with the feedlot customer. 


This order shall be effective as to each respondent on the 60th day af- 
ter service upon such respondent. 


APPENDIX A 


Decision and Order Upon Admission of Facts By Reason of Default in 

In re Tedlock Cattle Co., Inc., a Corporation, Robert E. Tedlock, an In- 
dividual, and Grant L. Andahl, an Individual, 36 Agricultural Deci- 
sions 203 (1976): [Decision omitted]. 


APPENDIX B 


Excerpt from Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): [Excerpt omitted]. 
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(No. 19,679) 


In re ROBERT G. WRIGHT. P&S Docket No. 5668. Decided February 20, 
1980. 


Bonding requirement—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business in commerce under 
the act without the required bond. 


Thomas M. Walsh, for complainant. 
Caldwell T. Bennett, Batesville, Ark., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agri- 
culture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

Respondent has filed and is maintaining a reasonable bond, and, there- 
fore, respondent is now in compliance with the bonding requirements 
under the Act and regulations. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert G. Wright, hereinafter referred to as the respondent is an 


individual whose address is Route 1, Box 19, Evening Shade, Arkansas 
72582. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock for his 
own account and buying livestock on a commission basis in commerce; 
and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations 
issued thereunder, without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the regulations. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 





(No. 19,680) 


In re LEE ALLEN CATE. P&S Docket No. 5680. Decided January 22, 
1980. 


Insufficient funds—Failure to pay when due full purchase price—Sus- 
pension of registration—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds checks in pay- 
ment for livestock, failing to pay when due full purchase price of livestock. Respond- 
ent is suspended as a registrant under the act for a period of 90 days and thereafter 
until he is no longer insolvent. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
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partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Lee Allen Cate, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 792, Athens, Tennessee 
37303. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. (a) As of May 15, 1979, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities 
totalling $276,225.84 and current assets totailing $15,700.00 resulting 
in an excess of current liabilities over current assets of $260,525.84. 


(b) Respondent’s current liabilities presently exceed his current 
assets. 


3. Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions set forth in paragraph III of the 
Complaint, purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank upon 
which they were drawn because respondent did not have sufficient funds 
on deposit and available in the account upon which such checks were 
drawn to pay such checks when presented. 
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4. (a) Respondent, in connection with his operations as a dealer, on or 
about the dates and in the transactions noted in paragraph III of the 
Complaint, and also on or about the dates and in the transactions set 
forth in paragraph IV of the Complaint, and at divers other times, pur- 
chased livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


(b) As of May 15, 1979, there remained unpaid by the respondent at 
least $183,580.31 for the livestock purchases set forth above. 


CONCLUSIONS 


By reasori of the facts found in Finding of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of the Act (7 U.S.C. 
§ 204). 

By reason of the facts found in Finding of Fact 3 herein, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. § 213 (a)) and 
section 201.43 (b) of the regulations (9 CFR § 201.43 (b) ). 

By reason of the facts found in Finding of Fact 4 herein, respondent 
has willfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
§§ 228 (b), 213 (a)) and section 210.43 (b) of the regulations (9 CFR 
§ 201.43 (b) ). 


ORDER 


Respondent, Lee Allen Cate, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when presented 
for payment; and 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

Respondent is suspended as a registrant under the Act for a period of 
90 days and thereafter until he demonstrates that he is no longer in- 
solvent. When respondent demonstrates that he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 90-day period. 

This order shall be effective from the sixth day after the Decision be- 
comes final: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the sus- 
pension period (or the part thereof not effectively served) shall be the 
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date fixed by a court of competent jurisdiction which issues an appro- 
priate order with respect thereto. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final February 29, 1980.—Ed.] 





(No. 19,681) 


In re RUSSELL E. AVERY, INC. P&S Docket No. 5692. Decided January 
22,1980. 


Bonding requirement—Failure to pay when due full purchase price—Fail- 
ure to pay full purchase price—Suspension of registration—Cease and 
desist—Default 


Respondent is ordered to cease and desist from engaging in business in commerce under 
the act without the required bond, failing to pay when due full purchase price for 
livestock, and failure to pay full purchase price for livestock. Respondent is sus- 
pended as a registrant under the act until it complies fully with the bonding require- 
ments. 


Barbara S. Harris, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
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Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Russell E. Avery, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at Pom- 
fret Center, Connecticut. Its business mailing address is Box 46A, Ty- 
rone Road, Pomfret Center, Connecticut 06259; 


(b) The respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 


(2) Engaged in the business of buying livestock in commerce on a 
commission basis; and 


(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


2. The surety bond maintained by the respondent to secure the per- 
formance of its livestock obligations, as required by the Act, was termi- 
nated on February 8, 1979. The respondent was notified by certified 
mail that continued operations without bond or its equivalent, as re- 
quired by the Act and the regulations, would be in violation of section 
312 (a) of the Act and sections 201.29 and 201.30 of the regulations. 
Notwithstanding such notice, respondent has engaged in the business of 
buying and selling livestock in commerce for its own account and buying 
livestock on a commission basis without filing and maintaining a reason- 
able bond or its equivalent as required by the Act and the regulations. 

3. (a) The respondent, in connection with its operations as a dealer on 
or about the dates and in the transactions set forth in paragraph III (a) of 
the Complaint, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


(b) As of October 19, 1979, there remained unpaid by the respond- 
ent a total of $2,646.54 for livestock purchased at St. Albans Com- 
mission Sales as set forth in paragraph III (a) of the Complaint. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 39 A.D. 246 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


By reason of the facts found in Finding of Fact 3 herein, the respond- 
ent has wilfully violated sections 312 (a) and 409 of the Act (7 U.S.C. 
213 (a), 228b). 


ORDER 


Respondent, its officers, directors, stockholders, agents and em- 
ployees, in connection with its activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regula- 
tions. 

2. Failing to pay, when due, the full purchase price for livestock. 

3. Failing to pay the full purchase price for livestock. 

Respondent is suspended as a registrant under the Act until it com- 
plies fully with the bonding requirements under the Act and regulations. 
When respondent demonstrates that it is in compliance with such re- 
quirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). | [The Decision and Order became final February 29, 1980.—Ed.] 
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ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,682) 


In re JEROME G. ROSETH and DUWAYNE E. BURTON. P&S Docket No. 
5650. Order issued January 30, 1980. 





(No. 19,683) 


In re FLOYD J. MOORE. P&S Docket No. 3642. Decided December 19, 
1979. 


Suspension terminated 


Decision by Donald A. Campbell, Judicial Officer. 


SUPPLEMENTAL ORDER 


On March 21, 1966, an order was issued in the above-captioned 
matter, which among other things, suspended the respondent “. .. as a 
registrant under the Act until he complies fully with the bonding re- 
quirements of the Act and regulations.” As complainant has now re- 
ceived information that respondent is in compliance with the bonding 
requirements of the Act and the regulations, 

IT IS HEREBY ORDERED that the suspension provision of the above- 
captioned matter is hereby terminated, the order to remain in full force 
and effect in all other respects. 


(No. 19,684) 


In re CHARLEY CHARTON. P&S Docket No. 4621. Decided January 14, 
1980. 


Suspension terminated 


Decision by Donald A. Campbell, Judicial Officer. 
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SUPPLEMENTAL ORDER 


On April 27, 1972, an order was filed in the above-captioned matter 
which, among other things, suspended the respondent as a registrant 
under the Act “... until he demonstrated that the deficit in his “Cus- 
todial Account for Shippers’ Proceeds” has been eliminated.” Com- 
plainant has now received information that the deficit in respondent’s 
“Custodial Account for Shippers’ Proceeds” has now been eliminated, 

IT IS HEREBY ORDERED that the suspension provision of the order 
filed on April 27, 1972 is hereby terminated. The order shall remain in 
full force and effect in all other respects. 


(No. 19,685) 


In re LARRY KOZA, dba K AND K LIVESTOCK. P&S Docket No. 4359. 
Decided February 1, 1980. 


Suspension terminated 


Decision by Donald A. Campbell, Judicial Officer. 


SUPPLEMENTAL ORDER 


On December 7, 1970, an order was filed in the above-captioned 
matter which, among other things, suspended the respondent as a regis- 
trant under the Act“. . . for a period of 30 days and thereafter until such 
time as he demonstrates that he is no longer insolvent.” Complainant 
has now received information that the respondent is no longer insolvent. 

IT IS HEREBY ORDERED that the suspension provision of the order 
filed on December 7, 1970 is hereby terminated. The order shall remain 
in full force and effect in all other respects. 





ORDER ISSUED BY JOHN G. LIEBERT, ADMINISTRATIVE LAW 
JUDGE 


(No. 19,686) 


In re CHARLES S. (SANFORD) DAY d/b/a DAY’S HoG BUYING. P&S Docket 
No. 5694. Decided February 8, 1980. 
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Suspension terminated 
SUPPLEMENTAL ORDER 


On December 19, 1979, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent “as a registrant under 
the Act until such time as he shall demonstrate that he is no longer in- 
solvent and until he complies fully with the bonding requirements under 
the Act and the regulations.” Respondent has now demonstrated sol- 
vency and has complied with the bonding requirements and therefore 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued December 19, 1979 is hereby terminated. The order shall remain 
in full force and effect in all other respects. 





REPARATION PROCEEDINGS 
ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
REPARATION AWARDED—DEFAULT ORDER 


(No. 19,687) 


SOUTHWESTERN NORTH CAROLINA LIVESTOCK — PRODUCE MARKET and 
MOUNTAIN FOLK CENTER, INC. d/b/a MOUNTAIN LIVESTOCK AUCTION 
v. GARY R. HAMILTON. P&S Docket No. 5703. Reparation of 
$15,064.14 with 8 percent interest on $7,064.63 from June 1, 1979, 
and on $8,035.83 from July 1, 1979, awarded complainant against 
respondent in order issued February 5, 1980. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


DISCIPLINARY PROCEEDINGS 


(No. 19,688) 


In re PASCHAL ROBERT BEARE, d/b/a BEARE AND BEARE SALES CoO. 
PACA Docket No. 2-5442. Decided November 27, 1979. 
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Failure to pay promptly—Repeated and flagrant violations—Publication 
of facts—Default 


Respondent’s failures to pay promptly and in full for numerous transactions constitutes 
willful, repeated and flagrant violations of the act. The facts and circumstances 
shall be published. 


Edward M. Silverstein, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq; hereinafter 
the “Act”) instituted by a complaint filed on June 21, 1979, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that during the period November 1977 through April 1978 respondent 
purchased and accepted, in interstate commerce, from four sellers 26 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $58,107.60. 

A copy of the complaint was served upon respondent on July 27, 1979, 
which complaint has not been answered. The time for filing an answer 
having run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the Rules 
of Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.129; hereinafter the “Rules of Prac- 
tice”). 


FINDINGS OF FACT 


1. Paschal Robert Beare (hereinafter referred to as “respondent” is an 
individual doing business as Beare & Beare Sales Co., whose address is 
P.O. Box 6403, Oxnard, California 93031. 


2. Pursuant to the licensing provisions of the Act, license number 
77040 was issued to respondent on December 20, 1976. This license was 
renewed on or before December 20, 1977, but terminated on December 
20, 1978, when respondent failed to pay the required annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period November 1977 through April 1978, respondent failed to make 
full payment promptly of the agreed purchase prices or balances thereof 
totalling $58,107.60 for 26 lots of fruits and vegetables, all being per- 
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ishable agricultural commodities, purchased and accepted from four 
sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 26 transactions set forth in Finding of Fact No. 3 above constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b) for which the Order below is issued. 


ORDER 


A finding is made that Respondent has committed willful, flagrant 
and repeated violations of section 2 of the Act (7 U.S.C. 499b), and the 
facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules or Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final January 21, 1980.—Ed.] 





(No. 19,689) 


In re TRIPLE R SALES OF DALLAS, INC., and CHARLES E. PARISH d/b/a 
TRIPLE R SALES. PACA Docket No. 2-5354. Decided January 30, 
1980. 


Failure to pay promptly—Repeated and flagrant violations—Suspension— 
Consent 


Respondent’s failure to pay promptly for numerous transactions constitutes willful, re- 
peated and flagrant violations of the act. Respondent’s license shall be suspended 
for 60 days. 


Diane L. Langton, for complainant. 
Robert L. McCallum, Dallas, Tex., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act,” instituted by a complaint filed on April 6, 1979, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that during the period September 1978 through February 
1979, respondent purchased and accepted, in interstate or foreign com- 
merce, from seven sellers, 51 lots of potatoes, a perishable agricultural 
commodity, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof, in the total amount of $91,417.70. 

A copy of the complaint was served upon respondent on April 16, 
1979, to which complaint respondent filed an answer and requested an 
oral hearing. Respondent and complainant have now agreed to the entry 
of a decision and order, as set forth herein. Therefore, pursuant to sec- 
tion 1.138 of the Rules of Practice (7 CFR 1.138), the following decision 
and order is issued without further procedure. 


FINDINGS OF FACT 


1. Respondent, Triple R Sales of Dallas, Inc. (hereinafter “Triple R”), 


is a Texas corporation having been incorporated on or about May 22, 
1978, whose business address is 2015 Taylor Street, Dallas, Texas 
75201. 

2. Since on or about July 1, 1978, Triple R has operated its business 
subject to the licensing provisions of the Act but has not held such a li- 
cense. On March 15, 1979, Triple R filed an application for the issuance 
of a license. The application for license reflects that Charles E. Parish is 
the President of, and 100% stockholder in, Triple R. 

3. The issuance of a license to Triple R was withheld pursuant to sec- 
tion 4 (d) of the Act (7 U.S.C. 499d (d) ). The filing of the complaint, in 
part, initiated a proceeding providing respondent with an opportunity to 
show cause why its license application should not be denied. 

4. Respondent, Charles E. Parish (hereinafter “Parish”), is an indi- 
vidual doing business as Triple R Sales, whose business address is 2015 
Taylor Street, Dallas, Texas 75201. Parish was issued license number 
750899, which terminated on January 3, 1979, for failure to pay the an- 
nual license fee (7 U.S.C. 499d (a) ). 

5. As more fully set forth in paragraph 4 of the complaint, during the 
period of September 1978 through February 1979, respondent pur- 
chased and accepted from seven sellers in interstate or foreign com- 
merce, 51 lots of potatoes, a perishable agricultural commodity, but 
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failed to make full payment promptly of the agreed purchase prices, or 
balances thereof, in the total amount of $91,417.70. 
CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 51 transactions set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b, for which the Order below is issued. 


ORDER 


Within five (5) days after issuance of this order, respondent shall be 
granted a license, which license shall immediately be suspended for 60 
days. 


This order shall take effect on the date hereof. 


The parties hereto have waived their rights to appeal from this order 
by signing below. 


Copies hereof shall be served upon the parties. 





(No. 19,690) 


In re AMERICAN BROKERAGE OF KANSAS City, INC. PACA Docket No. 
2-5443. Decided December 18, 1979. 


Failure to pay—Repeated and flagrant violations—Publication of facts— 
Default 


Respondent’s failure to make full payment for numerous transactions constitutes willful, 
repeated and flagrant violations of the act. The facts and circumstances shall be 
published. 


Edward M. Silverstein, for complainant. 
Respondent, prose. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.; hereinafter 
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the “Act”) instituted by a Complaint filed on June 21, 1979 by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint 
that, during the period July 1978 through October 1978, respondent 
purchased and accepted, in interstate commerce, from 15 sellers, 20 lots 
of perishable agricultural commodities but failed to make full payment 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $34,698.73. 

A copy of the Complaint was served upon respondent on July 27, 1979 
which complaint has not been answered. The time for filing an answer 
having run and upon the motion of the complainant for the issuance of 
Default Order the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to Section 1.139 of the Rules of 
Practice Governing Formal Adjudicatory Administrative Proceedings 
Instituted By the Secretary (7 CFR 1.139; hereinafter the “Rules of Prac- 
tice”). 


FINDINGS OF FACT 


1. American Brokerage of Kansas City, Inc., (hereinafter “respond- 
ent”) is a corporation whose last known address is 20 E. 5th Street, Kan- 
sas City, Missouri 64106. 

2. Pursuant to the licensing provisions of the license Act, number 
781352 was issued to respondent on May 25, 1978. This license termi- 
nated on May 25, 1979 as result of the respondent’s failure to pay the re- 
quire annual license renewal fee as is provided in section 4 (a) of the Act 
(7 U.S.C. 499d (a) ). 

3. As is more fully set forth in paragraph 4 of the Complaint, during 
the period July 1978 through October 1978, respondent failed to make 
full payment promptly of the agreed purchase prices or balances thereof, 
totalling $34,698.73, for 20 lots of perishable agricultural commodities, 
purchased and accepted in interstate commerce, from 15 sellers. 


CONCLUSIONS 


Respondent’s failure to make full payment with respect to the 20 
transactions set forth in Finding of Fact number 3 above, constitutes 
willful, repeated and flagrant violations of Section 2 of the act (7 U.S.C. 
499b) for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willfuly, flagrant 
and repeated violations of the Section 2 of the Act (7 U.S.C. 499b) and 
the facts and circumstances set forth above shall be published. 
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This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by party to the proceeding within 30 days after service as 
provided in Section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [This Decision and Or- 
der became final February 26, 1980.—Ed.] 


REPARATION PROCEEDINGS 
(No. 19,691) 


DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC., and/or 
MISTY MOUNTAIN TRADING Co. PACA Docket No. 2-4977. Decided 
January 28, 1980. 


Failure to establish breach of contract—Reparation awarded. 


Where respondent Wholesale Produce Supply, Inc. failed to establish a breach of contract, 
reparation is awarded complainant against this respondent with interest. Repara- 
tion for fees and expenses is awarded respondent Misty Mountain Trading Co. 
against complainant with interest. 


George S. Whitten, Presiding Officer. 
Mathew M. McInerney, Newport Beach, Calif., for complainant. 
A. D. Kennedy, Jr., St. Paul, Minn., for respondent Wholesale Produce Supply, Inc. 
LeRoy W. Gudgeon, Northfield, Ill., for respondent Misty Mountain Trading Co. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $7,625.10, in connection with two shipments of toma- 
toes in interstate commerce. Respondents filed answers to the complain- 
ant denying liability to complainant in the amount claimed. 

Since the amount claimed in the formal complaint exceeds $3,000.00, 
and respondents requested an oral hearing, a hearing was held in Minne- 
apolis, Minnesota, on May 22, 1979. All parties were represented by 
counsel. One witness testified on behalf of complainant and two wit- 
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nesses testified on behalf of each respondent. All three parties filed a 
brief and claims for fees and expenses. 


FINDINGS OF FACT 


Complainant, DiMare Brothers, Inc., is a corporation whose address is 
P.O. Box 517, Newman, California. At the time of the transactions in- 
volved herein complainant was licensed under the Act. 

2. Respondent, Wholesale Produce Supply, Inc., is a corporation 
whose address is 752 Kasota Avenue, Minneapolis, Minnesota. At the 
time of the transactions involved herein this respondent was licensed 
under the Act. 

3. Respondent, Misty Mountain Trading Co., is a partnership com- 
posed of Lonnie E. and Gloria S. Howerton, whose address is P.O. Box 
5192 Oxnard, California. At the time of the transactions involved herein 
this respondent was licensed under the Act. 

4. On or about July 15, 1977, complainant sold to respondent Whole- 
sale Produce Supply Inc., one truck shipment of tomatoes, consisting of 
365 cartons of extra large and larger Tap #2 at $6.90 per carton and 385 
cartons of large Tap #2 at $5.90 per carton, plus $20.00 for a Ryan tem- 
perature recorder, for a total f.o.b. price of $4,810.00. Such tomatoes 
were shipped to respondent Wholesale Produce Supply, Inc. on July 15, 
1977, and were accepted on arrival without complaint. 

5. On July 20, 1977, complainant contracted to sell to respondent, 
Wholesale Produce Supply, Inc., one truck load of mature green toma- 
toes, US No. 2 Tap, approximately 1200 to 1500, 30 pound cartons, size 
5 by 6 to be priced at $6.90 per carton, size 6 by 6 to be priced at $5.90 
per carton, and size 6 by 7 to be priced at $4.90 per carton. The shipping 
date was to be July 21, 1977, in a truck to be provided by respondent 
Wholesale Produce Supply, Inc. The contract was negotiated through re- 
spondent Misty Mountain Trading Co., acting as broker. Respondent 
Misty Mountain Trading Co., acting on instructions from respondent 
Wholesale Produce Supply, Inc., contacted complainant and placed the 
order for the tomatoes. 

6. On July 21, 1977, a truck operated by Robert J. Naegle, and allo- 
cated by respondents to pick up the subject tomatoes, broke down in 
Fresno, California. Complainant was not notified on July 21, 1977, that 
the truck would not pick up the tomatoes. On July 22, 1977, at approxi- 
mately 3:00 p.m., the trucker called complainant and informed com- 
plainant’s Ceaser Muratore that he could be at complainant’s place of 
business in approximately 2 hours to pick up the tomatoes. Complainant 
instructed the trucker to hold over until Saturday for his pick up. On 
Saturday July 23, 1977, complainant loaded 448 cartons of tomatoes on 
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the truck. The shipment contained 222 cartons of 5 by 6, 206 cartons of 
6 by 6, and 20 cartons of 6 by 7 tomatoes. Such tomatoes were received 
and accepted by respondent Wholesale Produce Supply, Inc. without 
complaint as to quality or condition. 
7. The formal complaint was filed on December 8, 1977, which was 
within 9 months after the causes of action alledged herein accrued. 


CONCLUSIONS 


Respondent, Wholesale Produce Supply, Inc., admits receipt and ac- 
ceptance of the subject tomatoes, and alledges as a defense that the com- 
plainant breached the contract of sale by failing to ship to respondent 
the quantity of tomatoes called for by the contract, which respondent 
Wholesale Produce Supply, Inc., alleges to have been 1400 to 1500 30 
pound cartons. Respondent, Wholesale Produce Supply, Inc., purchased 
vine ripe tomatoes in a quantity sufficient to cover the difference be- 
tween the number of cartons actually shipped by complainant and the 
number of cartons which respondent alledged to be due under the con- 
tract. Respondent, Wholesale Produce Supply, Inc., then deducted from 
the invoice cost of the tomatoes actually received, the cost of such cover, 
namely $3,448.40 (computed on the basis of the difference in price be- 
tween respondent’s cover purchases and the price under respondent’s 
contract with complainant) and tendered to complainant a check in the 
amount of $4,176.70, which was subsequently rejected by complainant. 

The question for decision in this case is whether complainant’s failure 
to ship a full truck load of tomatoes as called for in its contract with re- 
spondent, Wholesale Produce Supply, Inc., was justified through some 
failure attributable to such respondent. The broker alledged that the 
contract called for shipment on either July 21 or July 22, with July 21 
being specified as the more likely of the two dates. However, complain- 
ant’s principal officer involved in the transaction, Ceasar Muratore and 
respondent Wholesale Produce Supply, Inc.’s principal officer involved 
in the transaction, Max Berc, were in agreement in their testimony at 
the hearing that the contract called for shipment on July 21, with no 
mention being made of July 22. We have accordingly found that the con- 
tract specified shipment on July 21, Sue Owerton, testifying for re- 
spondent Misty Mountain Trading Co., maintained that Ceasar Mura- 
tore was given notice on July 21, that the truck would not arrive on that 
date. Ceasar Muratore denied receiving such notice. We find that such 
notice was not given. We also find that the first notice which Ceasar 
Muratore had concerning the arrival of the truck was on the afternoon of 
July 22, when the trucker called him from Frenso, California. At this 
time complainant had already contracted to sell all of its number 2 toma- 
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toes. The record reflects that Saturday was a short working day and that 
a full load of tomatoes was not available on that date. Accordingly, we 
find that complainant was justified in shipping to respondent Wholesale 
Produce Supply, Inc., the reduced quantity of tomatoes. 

Other factual issues were in dispute between the parties at the hear- 
ing. For instance there is no agreement as to the exact number of cartons 
contemplated to make up a truckload. However, in view of our finding 
above, it is not necessary that we make any determination in regard to 
these matters. We find that respondent, Wholesale Produce Supply, 
Inc.’s failure to pay complainant the entire invoice price for both ship- 
ments of tomatoes, namely $7,625.10, is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. Complainant also brought this action against respondent, Misty 
Mountain Trading Co., for failure to perform its duties and obligations 
as a broker. However, it is clear from the evidence of record that Misty 
Mountain Trading Co. was the broker-agent of Wholesale Produce Sup- 
ply, Inc. In addition, the complaint against respondent Misty Mountain 
Trading Co. was made in the alternative that respondent Wholesale Pro- 
duce Supply, Inc., not be found liable. Accordingly, the complaint 
against respondent Misty Mountain Trading Co. should be dismissed. 

As between complainant and respondent Wholesale Produce Supply, 
Inc., we find that complainant is the prevailing party and is therefore 
entitled to an award of fees and expenses against such respondent. Com- 
plainant claimed fees and expenses in the total amount of $1,613.90, 
which we find to be reasonable and to have been incurred in connection 
with the oral hearing. Reparation in this amount should be awarded to 
complainant. As between complainant and respondent Misty Mountain 
Trading Co., it is clear that respondent Misty Mountain Trading Co. is 
the prevailing party and is therefore entitled to an award of fees and ex- 
penses as against complainant. This respondent claims fees and ex- 
penses in the total amount of $2,057.90, which we find to be reasonable 
and to have been incurred in connection with the oral hearing. Repara- 
tion in such amount should be awarded to respondent Misty Mountain 
Trading Co. against complainant. 


ORDER 


Within 30 days from this date of this order, respondent Wholesale 
Produce Supply Inc., shall pay to complainant as reparation, $7,625.10, 
with interest thereon at the rate of 8 percent per annum from August 1, 
1977, until paid. 

Within 30 days from the date of this order, respondent Wholesale Pro- 
duce Supply, Inc., shall pay to complainant, as additional reparation for 
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fees and expenses incurred in connection with the oral hearing, 
$1,613.90, with interest thereon at the rate of 8 percent per annum from 
the date of this order until paid. 

Within 30 days from the date of this order, complainant shall pay to 
respondent Misty Mountain Trading Co., as additional reparation for 
fees and expenses incurred in connection with the oral hearing, 
$2,057.90, with interest thereon at the rate of 8 percent per annum from 
the date of this order until paid. 

Copies of this order shall be served upon the parties. 





(No. 19,692) 


MARTINSON BROS. OAKES FARMS v. LESTER VANDERBERG d/b/a PALI- 
SADES SALES & SERVICE. PACA Docket No. 2-5348. Decided Jan- 
uary 28, 1980. 


Breach of contract, Damages, Failure to establish—Dismissal 


Where complainant failed to prove terms of the contract, respondent’s breach of such con- 
tract, and resulting damages, if any, sustained by complainant. The complaint is dis- 
missed. 


Complainant, pro se. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint requesting an award of $1,500.00 in connec- 
tion with two transactions, in interstate commerce, involving shipments 
of potatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying the 
debt alleged by complainant. 

Since the amount of damages claimed does not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
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as is the Department’s report of investigation. Neither party filed any 
further evidence; however, complainant did file a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of John W. Martinson, 
Linda L. Martinson, Oscar B. Martinson, and Susan M. Libecki, doing 
business as Martinson Bros. Oakes Farms, whose address is P.O. Box 92, 
Oakes, North Dakota 58474. 

2. Respondent, Lester Vanderberg, is an individual doing business as 
Palisades Sales & Service, whose address is P.O. Box 46, Savannah, IIli- 
nois 61074. At all times pertinent, respondent was operating subject to 
license under the Act. 

3. On or about April 13, 1978 and May 5, 1978, complainant and re- 
spondent entered into two transactions, in interstate commerce, involv- 
ing two shipments of potatoes totaling 450 bags. The potatoes were 
shipped by complainant on those days and received by respondent. 

4. Onor about May 24, 1978, respondent paid complainant $1,265. 

5. An informal complaint was filed on September 7, 1978, which was 
within nine months of the date on which the alleged cause of action ac- 
crued. 


CONCLUSIONS 


The complainant alleges that, on April 13, 1978, it shipped 10 bags of 
potatoes to respondent. Further, complainant alleges that on May 5, 
1978, it shipped 440 more bags of potatoes to respondent. Complainant 
alleges that respondent agreed to pay it $4.00 per bag for each of the 450 
bags. Respondent further alleges that of the $1,800 total, it only re- 
ceived $300 from respondent. In support of its claim, complainant offers 
an invoice dated June 5, 1978 and a bill of lading dated May 5, 1978. 

Respondent agrees that it did receive some potatoes from complain- 
ant. However, respondent submits that he did not agree to any specific 
contract price. He submits that the parties agreement was that respond- 
ent would grade the shipment of potatoes and pay complainant $4.00 
per hundredweight on the potatoes that were suitable for baking and 
would price the rest according to market with the culls, rot, and dirt to 
be discarded. Respondent further submits that, on May 27, 1978, he sub- 
mitted a check to complainant with an accounting for the shipment of 
potatoes. In support of his allegation, respondent submits a copy of an 
accounting dated May 27, 1978, which accounts for 430 hundredweight 
of potatoes at a total price of $1,265. Additionally, respondent submits a 
copy of his check for $1,265 dated May 24, 1978 made out in favor of 
complainant and which apparently has been endorsed by complainant. 
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Complainant submits on brief that the accounting and check submit- 
ted by respondent had to do with a different transaction than the one in- 
volved in this specific cause of action. However, although being given 
the opportunity to do so, complainant did not submit any evidence to 
dispute the respondent’s contention in the verified answer. In point of 
fact, the only evidence relied upon by the complainant is the invoice at- 
tached to the complaint, which respondent denies receiving, and the bill 
of lading, also attached to the complaint. 

As the moving party, the burden rests upon the complainant to prove 
by a preponderance of evidence the terms of the contract, respondent’s 
breach of such contract, and the resulting damages, if any, sustained by 
it. It is necessary that complainant prove each of these elements. New 
York v. Sandler, 32 Agric. Dec. 702 (1973). The denials in respondent’s 
verified answer, as well as the documentary evidence submitted by him, 
refutes the contention of complainant. Further, there is no evidence in 
the report of investigation which is sufficient to overcome respondent’s 
verified denial and the evidence submitted by him; nor has complainant 
as noted above, submitted any further evidence. Thus, on the record pre- 
sented, we conclude that complainant has failed to sustain the burden of 
establishing its cause of action. S. Katz & Co. v. Giannini Fruit Sales, 18 
Agric. Dec. 1267 (1959). As consequence, the complaint should be dis- 
missed. 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 19,693) 
ROSKO PRODUCE COMPANY, INC. v. CARPENTER MARKETING, INC. PACA 
Docket No. 2-5234. Decided January 30, 1980. 


Breach of contract—Failure to pay—Damages 


Where respondent breached oral contract by failing to pay for deliveries, reparation is 
awarded complainant for differences between contract price and bond required by 
the State of New York, additional reparation for fees and expenses is awarded com- 
plainant against respondent with interest. 
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George L. Aubrey, Presiding Officer. 
Jonathan Platt, Southampton, N.Y., for complainant. 
Robert Carpenter, Water Mill, N.Y., for respondent. 


Decided by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. §§ 499a et seq.). A time- 
ly complaint was filed in which complainant seeks a reparation award in 
the amount of $8,643.00 against respondent in connection with trans- 
actions in interstate commerce involving four truck shipments of pota- 
toes from New York to North and South Carolina. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto which did not deny the material allegations 
of the complaint. Respondent did deny that it still owed complainant the 
sum of $8,643.00. The answer raised the defense of a prior recovery by 
complainant of the amount owed to it by respondent. In its answer re- 
spondent also requested an oral hearing. 

The oral hearing was held at Riverhead, New York on May 1, 1979, at 


which complainant appeared by counsel. Respondent did not appear. 
One witness testified on behalf of the complainant. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Box 1393, South- 
hampton, New York. 

2. Respondent is a corporation whose address is Old Country Road, 
Water Mill, New York. At the time of the transactions alleged herein 
complainant was licensed under the Act. 

3. Pursuant to oral contracts negotiated between Mr. Theodore 
Skretch, complainant’s general manager, and Mr. Robert Carpenter, 
chief executive officer of respondent, on or about the following dates 
complainant loaded and shipped in interstate commerce from its place of 
business in Southhampton, New York, to North and South Carolina in 
trucks furnished by respondent, four loads of potatoes, invoiced to re- 
spondent as follows: 


Oct. 6, 1977 2100 — 20 lb. Vents at .93 $1953.00 
Lot No. 4410 
Oct. 7, 1977 800 — 50 lb. 5/10 Vents at 2.70 $2160.00 
Lot No. 4428 
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Oct. 11, 1977 900 — 50 lb. 5/10 Vents at 2.70 $2430.00 
Lot No. 4457 
Nov. 2, 1977 800 — 50 lb. 5/10 Vents at 2.625 $2100.00 
Lot No. 4647 


This was for a total invoice amount of $8,643.00, f.0.b. complainant’s 
place of business. 

4. No part of said invoice amounts have been paid by respondent, but 
at an unknown date complainant recovered $3500.00 on this account 
from respondent’s bond required to be posted with the New York State 
Department of Agriculture. 

5. Complainant filed a timely informal complaint to initiate this pro- 
ceeding on or before June 23, 1978 within nine months of the accrual of 
its alleged cause of action. 


CONCLUSIONS 


The sales were f.o.b., but Mr. Theodore Skretch, complainant’s man- 
ager, testified that he learned from the truck broker that the first load of 
potatoes was destined for Raleigh, North Carolina, and the other three 
for Greenville, South Carolina. This evidence, though hearsay, is uncon- 
tradicted and is sufficient to support Mr. Skretch’s reasonable expecta- 
tion that the commodities on all four trucks would come to rest outside 
the State of New York. This is all that is required to establish the inter- 
state character of the transactions for purposes of the Act. ' See Flood v. 
M. P. Clark, Inc., 26 A.D. 665 at 668. 


1. Interstate commerce is defined and exemplified in the first section of the Act as fol- 
lows: 


* * * 


(3) The term “interstate or foreign commerce” means commerce between any State or 
Territory, or the District of Columbia and any place outside thereof; or between points 
within the same State or Territory, or the District of Columbia but through any place 
outside thereof; or within the District of Columbia; 


* * * 


(8) A transaction in respect to any perishable agricultural commodity shall be con- 
sidered in interstate or foreign commerce if such commodity is part of that current of 
commerce usual in the trade in that commodity whereby such commodity and/or the 
products of such commodity are sent from one State with the expectation that they 
will end their transit, after purchase, in another, including, in addition to cases within 
the above general description, all cases where sale is either for shipment to another 
State, or for processing within the State and the shipment outside the State of the 
products resulting from such processing. Commodities normally in such current of 
commerce shall not be considered out of such commerce through resort being had to 
any means or device intended to remove transactions in respect thereto from the pro- 
visions of this Act. 
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Respondent did not appear at the hearing and has come forward with 
no defense to the complainant’s claim for the invoice price for these four 
trucks. However, Mr. Skretch admitted at the hearing that he had re- 
covered $3,500.00 from some sort of bond which the State of New York 
had required respondent to post in connection with its produce business. 
The award to the complainant must be reduced by that amount to reflect 
complainant’s actual current damages. Respondent’s failure to pay the 
net amount due the complainant is a violation of section 2 of the Act, for 
which reparation should be awarded with interest. 

Complainant has submitted a claim for fees and expenses in connec- 
tion with the hearing in the amount of $183.50, which seems to be 
reasonable. Complainant is entitled to a supplemental reparation award 
in that amount. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $5,143.00 with interest thereon at 
the rate of 8 percent per annum from December 1, 1977 until paid; and 
as additional reparation the sum of $183.50 with interest thereon at the 
rate of 8 percent per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 19, 694) 


DAVE WALSH Co. OF SALINAS, INC. v. FIRST NATIONAL STORES, INC. 
PACA Docket No. 2-5376. Decided January 30, 1980. 


Rejection—failure to prove 


Where respondent is deemed to have accepted the lettuce by failing to prove rejection, and 
as no breach of warranty was alleged by respondent, respondent is liable to com- 
plainant for the contract price of the lettuce. 


Andrew Y. Stanton, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
James J. Doody, Hartford Conn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $530.00 in connection with the sale 
of a quantity of lettuce shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure set forth in the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant filed an opening 
statement, respondent filed an answering statement, and complainant 
filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dave Walsh Co. of Salinas, Inc., is a corporation 
whose address is P.O. Box 629, Salinas, California. 

2. Respondent, First National Stores, now known as First National 
Supermarkets, Inc., is corporation whose address is One Myrtle Street, 
Hartford, Connecticut. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On or about November 5, 1977, complainant, by oral contract, sold 
to respondent a truckload of mixed vegetables to be delivered to two lo- 
cations; respondent’s warehouses in Kearney, New Jersey, and Somer- 
ville, Massachusetts. Intended for the Kearney warehouse were 100 car- 
tons of red leaf lettuce at $5.30 per carton, 100 cartons of green leaf let- 
tuce at $5.30 per carton, 100 cartons of green onions at $7.35 per carton, 
and 150 cartons of romaine at $5.55 per carton, for a total of $2,627.50. 
Intended for the Somerville warehouse were 100 cartons of red leaf let- 
tuce at $5.30 per carton, 100 cartons of green leaf lettuce at $5.30 per 
carton, 150 cartons of romaine at $5.55 per carton, and 150 cartons of 
cauliflower at $7.85 per carton, for a total of $3,070.00. The produce 
was sold on a delivered basis. 

4. A bill of lading for the Kearney shipment was prepared on Novem- 
ber 4, 1977, and signed by the truck driver at shipping point (complain- 
ant’s exhibit no. 2). Typed on the bill of lading are “Deliver Wednesday 
AM” and “6:10 P”, the latter notation designating the time at which the 
loading was completed. 

5. On November 4, 1977, sometime after 6:10 p.m., the truckload of 
mixed vegetables was shipped from complainant’s place of business to 
respondent’s warehouse in Kearney, New Jersey, where it arrived some- 
time before 1:00 a.m. on Wednesday, November 9, 1977. 
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6. Upon the arrival of the truck at respondent’s Kearney warehouse, 
the cartons designated for that destination were unloaded, and the truck 
driver was given a form by respondent entitled “PALLET CONTROL 
AND LOSS PREVENTION CHECK” (complainant’s exhibit no. 3). On 
the form, the date was noted as “11-9-77” and the time of departure as 
“1:00 A.M.”. Under the heading “RECEIVING INFORMATION” there 
was a check placed in the box next to the designation “FULL COUNT 
RECEIVED VEHICLE DEPARTING PART LOADED.” The box next to 
the designation “REJECTED” was left empty. No other markings were 
made on the form in the “RECEIVING INFORMATION?” section. The 
form was signed by the truck driver and respondent’s representative. 

7. The truck then proceeded to respondent’s warehouse in Somerville, 
Massachusetts, where it arrived at 8:45 a.m. on November 9, 1977. 
Upon arrival, respondent rejected the 100 cartons of green leaf lettuce 
and accepted the rest. 

8. At the Somerville warehouse, the truck driver was given a form by 
respondent entitled “PALLET CONTROL AND LOSS PREVENTION 
CHECK” which was signed by both the truck driver and respondent’s 
representative (respondent’s exhibit no. 7). The form was dated 
“11-9-77” and under the heading “RECEIVING INFORMATION”, the 
only box checked was, as in the case of the Kearney form (see Finding of 
Fact 6), the one designating “FULL COUNT RECEIVED VEHICLE DE- 
PARTING PART LOAD.” However, written next to such designation 
were the words “100 salad lettuce.” 

9. Respondent eventually made payment to complainant for the 
Somerville shipment in the amount agreed to by the parties, including a 
$530.00 deduction for the 100 cartons of green leaf lettuce rejected. Re- 
spondent also made payment to complainant for the Kearney shipment 
but deducted another $530.00, claiming rejection of the 100 cartons of 
green leaf lettuce shipped to the Kearney warehouse. On December 30, 
1977, complainant gave respondent a check for $2097.50 for the Kearn- 
ey shipment. Complainant accepted this check in partial payment of the 
$2,627.50 which it claims to be owing. 

10. Complainant filed an informal complaint on June 20, 1978, which 
was within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


There is no dispute concerning the Somerville shipment; the parties 
agree that the 100 cartons of green leaf lettuce were rejected by respond- 
ent. There is a dispute, however, regarding the Kearney shipment, as re- 
spondent asserts that it rejected the 100 cartons of green leaf lettuce 
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shipped to the Kearney warehouse, and complainant denies that such re- 
jection occurred. 

Complainant has submitted a copy of a document entitled “PALLET 
CONTROL AND LOSS PREVENTION CHECK” relating to the Kearney 
shipment, which was apparently signed by the truck driver and a repre- 
sentative of respondent upon respondent’s receipt of the goods at its 
Kearney warehouse (see Finding of Fact 6). Although this document con- 
tains a box where it can be indicated, by means of a check imprinted 
thereon, that the commodity involved was rejected, such box was not 
checked, but rather, a check was placed in the box next to the designa- 
tion “FULL COUNT RECEIVED VEHICLE DEPARTING PART 
LOADED.” This is strong evidence in favor of complainant’s claim that 
no rejection took place. 

Respondent questions the validity of the pallet control form relied on 
by complainant in several respects. First, respondent asserts that the 
pallet control form relating to the Somerville delivery is filled out in the 
same manner, and there is no question that the 100 cartons of green leaf 
lettuce comprising that shipment were rejected. However, examination 
of the Somerville pallet control form reveals that, unlike the form relat- 
ing to the Kearney delivery, the Somerville form contains next to the 
designation “FULL COUNT RECEIVED VEHICLE DEPARTING PART 
LOADED?” the handwritten notation “100 salad lettuce.” Although it is 
clear that on the Somerville form the box designating rejection should 
have been checked, since there is no question that the 100 cartons of leaf 
green lettuce were rejected at the Somerville warehouse, it is a reasona- 
ble assumption that, by writing in the words “100 salad lettuce”, re- 
spondent’s representative and the truck driver intended to show that the 
green leaf lettuce had been rejected. No such intention appears from the 
Kearney form. 

Respondent also challenges the Kearney pallet control form with re- 
spect to the date written thereon, November 9, 1977. Respondent con- 
tends that the actual date of arrival at the Kearney warehouse was 
November 7, 1977, as indicated by its warehouse records (respondent’s 
exhibit nos. 1 and 2). There is an obvious inconsistency between the 
dates on the pallet control form and on the warehouse records. Since 
both dates cannot be correct, we will accept that which is supported by 
the preponderance of the evidence. Support for the November 9, 1977, 
date is found in the bill of lading, which shows that, at the time of load- 
ing in California, the prospective day of arrival was Wednesday (see 
Finding of Fact 4). During the year 1977, November 9 fell on a Wednes- 
day, while November 7 was a Monday. The November 9, 1977, date set 
forth in the Kearney form does not lose credibility even though respond- 
ent’s warehouse records for the Somerville shipment show that the pro- 
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duce arrived at 8:15 on November 9, 1977 (respondent’s exhibit no. 3). 
Even assuming that the time of arrival referred to in such warehouse 
records was 8:15 a.m., this time is entirely consistent with the notion 
that the truck left Kearney at 1:00 a.m. on November 9, 1977, as is writ- 
ten on the Kearney pallet control form (see Finding of Fact 6). It is, in 
fact, more credible than respondent’s contention that the truck left 
Kearney at 1:00 a.m. on November 7, 1977, as no more than several 
hours are required for driving to Somerville, Massachusetts from Kearn- 
ey, New Jersey. Clearly, the preponderance of the evidence supports 
November 9, 1977, as the date of delivery to respondent’s Kearney ware- 
house. 

Respondent raises questions concerning the handwriting on several 
documents relied on by complainant, implying that such handwriting 
was fraudulent, and was intended to conceal the fact that the green leaf 
lettuce involved in the Kearney shipment had been rejected. However, 
respondent’s allegatiions are speculative, and respondent has not sub- 
mitted any evidence, such as an affidavit by a handwriting expert, to 
substantiate such allegations. Clear and unmistakable evidence is neces- 
sary for proving fraud (Frank Kenworthy Co., v. J. Lerner & Sons, 13 
A.D. 837 (1954) ), and it is our conclusion that the evidence presented by 
respondent falls short of this strict standard of proof. 

We thus conclude that the prepondrance of the evidence presented 
indicates that the lettuce was never rejected by respondent at its Kearn- 
ey warehouse. Respondent is, therefore, deemed to have accepted such 
lettuce. Harry Wolf v. Medelson-Zeller Co., Inc., 34 A.D. 690 (1975). 
Having accepted the lettuce, respondent became liable for the contract 
price less damages resulting from any breach of warranty by complain- 
ant. Harry Wolf v. Mendelson-Zeller Co., Inc., supra. As no breach of 
warranty is alleged by respondent, it is liable for the contract price of 
the lettuce, $530.00, and its failure to pay this sum to complainant is a 
violation of section 2 of the Act for which reparation should be awarded 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $530.00, with interest thereon at 
the rate of 8 percent per annum from December 1, 1977, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 19,695) 


TRUMAN HICKS FARMS, INC. v. HOUSE OF GOOD CELERY, INC. PACA 
Docket No. 2-5386. Decided February 5, 1980. 


Failure to make good delivery—Amended contract—Damages—Deduc- 
tion—Reparation awarded 


Where the potatoes failed to meet good delivery standards, and complainant agreed to 
amend the contract to allow for damages incurred upon respondent. Respondent 
shall pay the full contract price, less the amount resulting from damages. Respond- 
ent’s counterclaim is dismissed. Complainant is awarded reparation from respond- 
ent with interest. 


Joseph C. Kellett, Fort Payne, Ala.; for complainant. 
Maurice S. Axenfold, Syracuse, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 449a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award of 


$5,353.50 against respondent in connection with a transaction, in inter- 
state commerce, involving one shipment of potatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent who filed an answer thereto denying the debt al- 
leged by complainant and entering a counterclaim against complainant 
in the amount of $1,500 in connection with the same transaction. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived oral hearing and, therefore, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case as is the Department’s re- 
port of investigation. Complainant filed a verified reply to respondent’s 
counterclaims; however, neither party filed any further statements and 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Truman Hicks Farms, Inc., is a corporation whose ad- 
dress is Route 3, Rainsville, Alabama 35986. 
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2. Respondent, House of Good Celery, Inc., is a corporation whose ad- 
dress is 2100 Park Street, Syracuse, New York 13208. At all pertinent 
times, respondent was licensed under the Act. 

3. On or about July 22, 1978, in the course of interstate commerce, 
complainant, by written contract, sold to respondent 430 one hundred 
pound bags of US One Size A Red Potatoes at an agreed purchase price 
of $12.45 per hundredweight. The contract of sale was negotiated by Jo- 
ey’s Brokerage of Syracuse, New York, Inc., located at 2100 Park Street, 
Syracuse, New York 13208. The potatoes were shipped from Alabama 
on July 24, 1978. 

4. The potatoes were received in Syracuse, New York on July 26, 
1978 and inspected at 2:15 p.m. on that date by a Department inspector. 
The inspection certificate (No. D 172188) indicates the condition of the 
potatoes as follows: “Generally firm. Average 3% damaged by sunken 
chalky areas. 50% of samples no soft rot, 50% range 3 to 7%, average 
3% Bacterial Soft Rot in various stages.” As a consequence of this in- 
spection, the original contract was renegotiated and the complainant 
agreed to grant the respondent “protection for labor and shrinkage upon 
repacking and regrading.” A broker’s memorandum to this effect was is- 
sued by Joey’s Brokerage of Syracuse New York, Inc. The respondent’s 
cost for labor and shrinkage on regrading and repacking amount to 
$819.75. 

5. The respondent has made no payment to complainant of any 
amount owed as result of this transaction. 

6. Complainant filed a formal complaint on March 12, 1979 which 
was within nine months after the cause of action herein accrued. 


CONCLUSION 


The sole issue in controversy in this matter is the amount of money 
owed by the parties to each other. The respondent, in its counterclaim, 
alleges that the complainant owes it $1,500 as a consequence of the com- 
plainant’s breach of contract in that complainant failed to ship potatoes 
which met the quantity, quality, grade, and size requirement of the 
original contract. Although the evidence of record, as discussed below, 
indicates that complainant is not due the full amount of the original con- 
tract price, the evidence in no way supports the respondent’s allegation 
that it is owned $1,500 by complainant. When a party claims an inferior 
grade of merchandise was received, and counterclaims for the resulting 
damages, then that party has the duty and obligation to establish its 
position by the submission of reliable and convincing evidence. Lieber- 
man & Margulis v. Farley, 16 Agri. Dec. 1013 (1957). The respondent 
here alleges that, in addition to the amount of labor and shrinkage costs 





WHOLESALE PRODUCE SUPPLY, INC. 273 
Cite as 39 A.D. 273 


on repacking and regrading the shipment of potatoes, it lost additional 
sums for labor and additional sums as a result of the dumping and other 
disposition of a large quantity of potatoes. However, they submitted no 
proof of these allegations. Accordingly, the counterclaim is dismissed. 

As indicated above, the respondent did establish that the complainant 
agreed to amend the original contract subsequent to the Department of 
Agriculture inspection of the shipment of potatoes and to allow the re- 
spondent its cost of labor for repacking and regrading the shipment of 
potatoes and for shrinkage during this process. The evidence discloses 
that this cost was to $819.75. Complainant claims it is due $5,353.50 
from respondent as a consequence of this transaction, however, the 
$819.75 must be deducted from this claim. Therefore, respondent owes 
complainant $4,533.75. We find that respondent’s failure to pay com- 
plainant the $4,533.75 is a violation of section 2 of the Act for which 
reparation shall be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,533.75 with interest thereon at the rate 
of 8 per cent per annum from September 1, 1978 until paid. 

The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 19,696) 


WHOLESALE PRODUCE SUPPLY, INC. v. MYRON M. KATZ, d/b/a POTATO 
HousE. PACA Docket No. 2-5278. Decided February 5, 1980. 


Oral contract—Burden of proof—Failure to Pay 
Where Respondent Myron M. Katz d/b/a Potato House failed to establish breach of con- 
tract, complainant is awarded reparation from respondent with interest. 


George L. Aubrey, Presiding Officer. 
A. D. Kennedy, Jr., St. Paul, Minnesota, for complainant. 
Respondent, 'pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $500.00 in connection with a trans- 
action in interstate commerce involving a truck shipment of lettuce 
originating in California which came to rest in Minnesota. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability. This answer 
was not verified. 

The amount claimed in this formal complaint is less than $3,000. 
Therefore the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the evidence 
in the case, as is the Department’s report of investigation. The parties 
were given an opportunity to submit additional evidence in the form of 
sworn statements, but neither party did so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 752 Kasota Avenue, 
Minneapolis, Minnesota. 

2. Respondent is an individual, Myron M. Katz d/b/a Potato House 
who is or was in business at 203 West Seventh St., St. Paul, Minnesota. 
At the time of the transaction involved herein, respondent was subject 
to licensing under the Act. 

3. Pursuant to an oral contract negotiated between complainant and 
respondent, on or about April 25, 1978, complainant shipped from its 
warehouse in Minneapolis, and respondent received and accepted in St. 
Paul, Minnesota, twenty-five cases of California lettuce invoiced at 
$20.00 for a total amount of $500. 

4. No part of said invoice amount has been paid. 

5. On November 1, 1978, within nine months of the accrual of its al- 
leged cause of action, complainant filed a timely complaint to initiate 
this proceeding. 


CONCLUSIONS 


The undisputed allegations of the complaint are to the effect that the 
lettuce came from out of state. This is all that is required to establish the 
interstate character of the transaction, and confer jurisdiction on the 
Secretary of Agriculture. See Abood Distributors v. American Tomato, 
30 A.D. 279 (1971). 

Respondent answered to the effect that nineteen of the twenty-five 
cases of lettuce were bad and had to be dumped. However, respondent’s 
answer was not verified, and cannot be considered as evidence in this 
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proceeding. Even if it were properly verified, it would not establish an 
effective defense. Having accepted the produce respondent has the burd- 
en of proving a breach of contract and damages. Sunny Ridge Farms v. 
Edward Dilatush & Co., 30 A.D. 961 (1971). The only evidence attached 
to the complaint was a document which respondent refers to as a “dump 
certificate.” Actually it appears to be a receipt from a trash disposal 
firm. It is dated May 3, 1978. This unofficial document dated some nine 
days after arrival of the produce is not evidence of arrival condition. 
Northwest Arkansas Produce Co. v. Creasey Co., 27 A.D. 760 (1968). 
The facts as found above constitute a prima facie case for the complain- 
ant which respondent has not effectively impeached. Respondent’s fail- 
ure to pay the full invoice amount is a violation of section 2 of the Act 
for which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant as reparation the sum of $500.00 with interest thereon at 
the rate of 8 percent per annum from June 1, 1978 until paid. 


Copies of this order shall be served upon the parties. 





(No. 19,697) 


SENINI ARIZONA, INC. v. FISHER Foops, INc. PACA Docket No. 2-5471. 
Decided February 12, 1980. 


Rejection without reasonable cause—Resale on consignment—Deficit— 
Reparation award 


Where respondent’s rejection of the lettuce was without reasonable cause and where com- 
plainant was forced to resell on consignment which resulted in a deficit, respondent 
is obligated to pay to complainant the difference of the contract price and the 
monies received by the consignee. 


Matthew M. McInerney, for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
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ant filed a timely complaint seeking reparation against the respondent 
in the amount of $1,863.24 in connection with one transaction, in inter- 
state commerce, involving a shipment of lettuce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying the 
debt alleged by complainant. 

Since the amount of damages claimed does not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Complainant filed a veri- 
fied opening statement and a brief; respondent filed a verified answer- 
ing statement. 


FINDINGS OF FACT 


1. Complainant, Senini Arizona, Inc., is a corporation whose address 
is P.O. Box 5450, Yuma, Arizona 85364. 

2. Respondent, Fisher Foods, Inc., is a corporation whose address is 
5300 Richmond Road, Bedford Heights, Ohio 44126. At all pertinent 
times, respondent was licensed under the Act. 

3. On or about April 7, 1979, complainant sold, by oral contract, 750 
cartons of lettuce to respondent at a price of $2.50 per carton, plus 55¢ 
per carton for cooling, 15¢ per carton for brokerage, and $20.00 for the 
Ryan Recorder, for a total FOB price of $2,420.00. The contract did not 
call for a specified grade of lettuce which was shipped from complain- 
ant’s location on April 7, 1979 to respondent at Cleveland, Ohio. 

4. The lettuce was received on April 11, 1979, by respondent which 
caused, at 11:30 a.m. of that day, a federal inspection to be made. That 
inspection which was restricted to “all layers of 2 stacks nearest rear 
doors and upper 3 layers of next 3 stacks”, revealed the condition of the 
load as follows: 


Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves: No decay. Head Leaves: Average 
1% damage by Rib Discoloration. Damage by Tip-burn in most car- 
tons ranges from 1 to 6 heads in some none, average 14%. Average 
2% decay. 


5. Subsequent to this inspection, respondent rejected the lettuce. 
Complainant, being unable to find another buyer, consigned the 750 car- 
tons of lettuce to J. F. Sanson & Sons Co., Cleveland, Ohio. 
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6. On April 12, 1979, at 2:10 p.m., an unrestricted Federal Inspection 
was made of 600 of the 750 cartons of lettuce at the J. F. Sanson & Sons 
Co. warehouse. That inspection revealed the condition of the lettuce as 
follows: 


Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper Leaves: No decay. Head Leaves: Damage 
by Rib Discoloration averages 2%. Damage by Tip-burn ranges in 
most cartons 1 to 5 heads, in some none, average 11%. Decay aver- 
age 1%. 


7. On or about May 9, 1979, J. F. Sanson & Sons Co. sent complainant 
a check for $556.76 and an accounting for 725 of the 750 cartons. 

8. A formal complaint was filed on July 13, 1979, which was within 
nine months of when the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether the respondent wrongfully 
rejected the 750 cartons of lettuce. The respondent avers that the rejec- 
tion was proper and cites, as proof, the April 11, 1979 restricted inspec- 
tion in which 17 percent defects were found. It argues that, because of 
the 17 percent defects, the lettuce failed to meet good delivery standards 


for lettuce as defined in 7 CFR 46.44 (a) (2). That standard maximizes 
defects at 15 percent with not more than 9 percent serious damage and 
not more than 5 percent decay. 

Complainant counters respondent, by citing the April 12, 1979 un- 
restricted inspection, which disclosed only 14 percent defects, and 
claims that this inspection establishes that the load met the standards of 
7 CFR 46.44 (a) (2) which makes the respondent’s rejection unreason- 
able. 

The crucial factor in determining which inspection should be given 
greater weight is that the April 11, 1979 inspection was restricted while 
the April 12, 1979 inspection was unrestricted. We have already found 
that under such circumstances, we must be guided by the unrestricted 
inspection. Bud Antle v. Bohack Corp., 32 Agric. Dec. 1961 (1973). (But 
cf., Bud Antle v. Bohack, 32 Agric. Dec. 1589 (1973) where both inspec- 
tions were restricted.) Respondent correctly points out that, even though 
the second inspection was unrestricted, it was not on the full load—that, 
in fact, 150 cases were missing. It claims that the fact of these missing 
cases denigrates the import of that inspection. However, we note that 
the pattern of damage, in particular the range of Tipburn damage, is not’ 
significantly different between the two inspections. We therefore, con- 
clude that the second inspection, which was unrestricted, is to be ac- 
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corded more weight, as reflecting the condition of the lettuce, than the 
first inspection. We further conclude that, based on the record before us, 
respondent’s rejection was without reasonable cause and in violation of 
section 2 of the Act. Accordingly, respondent is liable to complainant for 
the damages it sustained as a consequence of respondent's violation. 

The measure of damages, in a case such as this, is the difference be- 
tween the contract price and the monies received by the seller, plus 
allowable incidental damages, and less expenses saved. T. J. Brennan & 
Sons v. Drozdal, 27 Agric. Dec. 549 (1968). The undisputed facts are that 
complainant could not resell the lettuce and was forced to place it on 
consignment and that the consignee subsequently accounted for 725 of 
the 750 cartons. No probative evidence was presented as to the disposi- 
tion of the remaining 25 cartons and we, therefore, have no basis upon 
which to award damages as to them. (Cf., Bennett-Mount v. Johnnies, 31 
Agric. Dec. 1196 (1972); Lamantia-Collum-Collier & Co. v. Castille, 34 
Agric. Dec. 769 (1975) ). 

As to the 725 cartons accounted for by the consignees, complainant re- 
ceived $556.76. Since the contract price on these cartons was $2,340.00, 
the respondent is obligated to the complainant in the amount of 
$1,783.24. Reparation in the amount of $1,783.24, plus interest, should 
therefore be awarded to complainant against respondent. 


ORDER 


Within 30 days of this order, respondent shall pay to complainant, as 
reparation, $1,783.24 with interest thereon at the rate of 8 percent per 
annum from May 1, 1979 until paid. 

Copies of this order shall be served upon the parties. 





(No. 19,698) 


POTATO SALES, INC. v. JACK M. PALMER. PACA Docket No. 2-5325. De- 
cided February 12, 1980. 


Failure to establish breach of contract—Dismissal 


Where complainant failed to establish breach of contract due to contract conditions, the 
complaint is dismissed. 


Complainant, prose. 
John T. Bobo, Shelbyville, Tenn., for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $1,300 in 
connection with a transaction in interstate commerce involving a con- 
tract to ship a quantity of potatoes from North Dakota to Tennessee. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto admitting some of the allegations 
but demanding strict proof as to the documentary exhibits attached to 
the complaint. 

As the amount claimed as damages in the formal complaint does not 
exceed $3,000, the shortened procedure set forth in the PACA Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. The parties were given an 
opportunity to submit further evidence in the form of sworn statements, 
and to file briefs. Only respondent filed such a statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 660, Park 
River, North Dakota. 

2. Respondent is an individual whose address is P.O. Box 669, Shelby- 
ville, Tennessee. At all times pertinent herein, respondent was licensed 
under the Act. 

3. On or about November 22, 1977, the parties entered into a contract 
for the purchase and sale of one truckload of seed potatoes. This contract 
was negotiated by a firm in Chattanooga, Tennessee, known as O. L. 
Davis Brokerage Company. The contract, as set out in complainant’s 
sales confirmation, provided that respondent would ship from its North 
Dakota loading station one truckload of Red River Regular Bluetag Cob- 
blers, price $3.25 per cwt., f.o.b., truck to arrive approximately Feb- 
ruary 10-20, 1978, but was conditioned by the phrase “trucks available, 
weather permitting.” 

4. On or before March 1, 1978, the broker, Mr. Oscar L. Davis, Jr., on 
instructions of the respondent, called complainant and rescinded the 
contract; i.e., cancelled the order. This was confirmed by his letter of 
that date to the complainant. 
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5. On June 12, 1978, complainant filed an informal written complaint 
with the Regulatory Branch, Fruit and Vegetable Division, AMS, in 
Washington, alleging respondent’s improper cancellation of the con- 
tract, and damages in the amount of $1,300 for the potatoes which could 
not be sold. This was within nine months of the accrual of complainant’s 
alleged cause of action. 


CONCLUSIONS 


Respondent’s answer demanded strict proof of complainant’s exhibits. 
This was a legitimate demand, since they are not selfproving, nor were 
they adequately incorporated in the complaint. However, respondent 
then went on in its answering statement to adopt enough of complain- 
ant’s exhibits to document the essential facts in the case. 

Complainant thinks that the clause in the contract “trucks available, 
weather permitting” made it an open dated contract. That is, complain- 
ant appears to be contending that it had a contract to ship at some un- 
specified date in the future after one or the other of the two conditions 
became operative. We do not agree. It is unlikely that respondent could 
have ever agreed to such terms. The product here was seed potatoes 
which, to be of any use for resale, would have to make timely delivery. 
This case is on all fours with L. S. Taube & Co. v. Jack M. Palmer, 38 
A.D. 731 (1979) where this same respondent made a similar contract 
with another shipper of North Dakota seed potatoes. That case held that 
this same clause would excuse the shipper if the conditions were opera- 
tive, but would not require the respondent to accept a late shipment. 

We think that when the shipper missed the February shipping sched- 
ule, the contract terminated by its own terms, even without the formal 
notice of cancellation ' by the broker. 

Even if, as complainant contends, he still had a subsisting contract 
after missing the February shipments, he would still have been required 
under the Uniform Commercial Code to ship within a reasonable time. ? 
Here, complainant had made no showing that he was able to, or had of- 
fered to ship at any reasonable future date. Complainant has no claim 
against respondent for its alleged damages. The complaint should be dis- 
missed. 


1. The record is not completely clear as to when this notice was given. 
2. U.C.C.§ 2-309. Absence of Specific Time Provisions; Notice of Termination. 


(1) The time for shipment or delivery or any other action under a contract if not 
provided in this Article or agreed upon shall be a reasonable time. 


* * * 
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ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 





(No. 19,699) 


DAVE WALSH Co., INC. v. ROZAK’S PRODUCE Co., INc. PACA Docket No. 
2-5445. Decided February 20, 1980. 


F.o.b. sale—Suitable shipping conditions—Rejection—Burden of proof 


Where respondent failed to establish breach of contract by complainant and also failed to 
sustain burden of proof of its damages, respondent is liable to complainant for the 
full contract price. Respondent’s counterclaim is dismissed. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Malcolm H. Waldron, Jr., Philadelphia, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant alleges that respondent has 
failed to pay the purchase price of a rail car of lettuce shipped to re- 
spondent on or about July 26, 1978. Complainant requested an award of 
reparation in the amount of $3,332.50. A copy of the formal complaint 
was served upon respondent. A copy of the report of investigation pre- 
pared by the Department was served upon each party. Respondent filed 
an answer to the complaint denying liability to complainant and coun- 
terclaiming for damages arising out of the same transaction in the 
amount of $2,500. Complainant filed a reply the counterclaim denying 
any liability to respondent. 

Although the amount claimed in the complaint exceeded $3,000.00, 
neither party requested an oral hearing. Accordingly, the shortened 
method of procedure was followed pursuant to section 47.20 of the Rules 
of Practice. Under this procedure, the verified pleadings of the parties 
and the information in the report of investigation are automatically in 
evidence. The parties were given the opportunity to file additional evi- 
dence in the form of sworn statements. Complainant filed an opening 
statement. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Dave Walsh Co., Inc., is a corporation whose address 
is P.O. Box 1108, Oxnard, California. At the time of the transaction in- 
volved herein complainant was licensed under the Act. 

2. Respondent, Rozak’s Produce Co., Inc., is a corporation whose ad- 
dress is 401 N. Front Street-Rear, Allentown, Pennsylvania. At the time 
of the transaction involved herein respondent was licensed under the 
Act. 

3. On July 26, 1978, Complainant sold and shipped to respondent one 
railcar load of lettuce, containing 1,250 cartons at $2.00 per carton, plus 
50¢ per carton cooling, 15¢ per carton for brokerage, and $20 for a Ryan 
recorder, or a total of $3,332.50, f.o.b. 

4. The car was shipped on July 26, 1978, from Post/Lompoc, Calli- 
fornia, to respondent in Allentown, Pennsylvania, and arrived on 
August 9, 1978, at 4:00 p.m. 

5. A tape from a Ryan temparture recorder showed a consistent tem- 
perature of approximately 30 degrees throughout the transit period. On 
August 10, 1978, at 9:45 a.m., a federal inspection of the lettuce in the 
car was made with the following results in relevant part: 


Products Inspected: Iceberg type LETTUCE in cartons printed, 
“Head Man, 2 doz. heads, Dave Walsh Co., Oxnard, CA”. Appli- 
cant states 250 cartons. 


Condition of Load: Through load, 7 & 8 layers, 6 rows lengthwise. 
Condition of Pack: Tight in layers. 
Temperature of Product: At doorway, top 32°F., bottom 35°F. 


Condition: Heads or portions of heads not affected by decay or 
other condition defects are fresh & crisp. 


Wrapper Leaves: Decay in most cartons ranges from 1 to 2 
heads, many none, average 4% bacterial soft rot. 


Head Leaves: Damage by reddish brown discoloration follow- 
ing bruising ranges from 1 to 3 heads, average 7%. Dam- 
age by reddish brown discoloration with sunken water 
soaked areas affecting veins and ribs affecting from 3 to 6 
head leaves in most cartons ranging from 1 to 2 heads, 
many none, average 4%. Decay in most cartons ranges 
from 2 to 5 heads, some none, average 11% Bacterial Soft 
Rot mostly in early stages, some advanced affecting from 1 
leaf to 1/4 head. 
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REMARKS: Inspection and certificate restricted to the upper 3 
layers of load. 


6. On August 10, 1978, at 7:22 p.m. EST, respondent sent complain- 
ant the following telegram: 


AS PER OUR CONVERSATION ON 8/10/78 THE CAR OF LET- 
TUCE SPFE 460045 SHIPPED FROM LOMPOC, CALIFORNIA 
ON 7/26/78 ARRIVING TO ROZAK’S PRODUCE COMPANY, 
INC., ALLENTOWN, PENNSYLVANIA ON 8/9/78 AT 4:00 P.M. 
EASTERN STANDARD TIME WAS “REJECTED” BY OUR COM- 
PANY. A U.S.D.A. INSPECTION OF THE LETTUCE CAR ON 
8/10/78 AT 10:30 A.M. EASTERN STANDARD TIME SHOWS 
THAT THE LETTUCE DID NOT MEET GOOD DELIVERY 
STANDARDS ACCORDING TO OUR CONTRACT. FURTHER- 
MORE THE REASONABLE TIME OF ARRIVAL WAS “NORMAL” 
FOR THE ALLENTOWN, PENNSYLVANIA AREA IF ROZAK’S 
PRODUCE COMPANY, INC. DOES NOT RECEIVE WRITTEN IN- 
STRUCTIONS FROM THE DAVE WALSH COMPANY AS TO 
WHAT TO DO WITH THE RAIL CAR OF LETTUCE WITHIN A 
“REASONABLE AMOUNT OF TIME” ROZAK’S PRODUCE COM- 
PANY WILL HAVE NO ALTERNATIVE BUT TO ABANDON 
THE CAR OF LETTUCE TO CON RAIL—THEIR SERVICING 
RAILROAD. A CLAIM WILL BE FILED AGAINST THE DAVE 
WALSH COMPANY BY ROZAK’S PRODUCE COMPANY FOR 
ANY DAMAGE INCURRED BY ROZAK’S PRODUCE COMPANY 
INC. THAT DIRECTLY RESULT FROM THE DAVE WALSH 
COMPANY'S “BREACH OF CONTRACT.” YOURS TRULY 


7. An informal complaint was filed on August 10, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent has not paid any of the purchase price of the subject car- 
load of lettuce, alleging as a defense to complainant’s claim, rejection of 
the car for failure of the lettuce therein to meet good delivery standards. 
We will deal first with respondent’s allegation that the carload of lettuce 
was rejected. The copy of the telegram quoted in the findings of fact es- 
tablishes that notice of rejection was given by respondent to complain- 
ant. However the telegram leaves open the question of whether such 
notice was timely. The regulations (7 CFR 46.2 (cc) (2) ) define a reason- 
able time in connection with rejection of fresh fruits and vegetables 
shipped by rail as “not to exceed 24 hours after notice of arrival and the 
car has been placed in a location where the produce is made accessible 
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for inspection.” See G & S Produce Co. v. Niagara Frontier Services, 38 
A.D. 722 (1979); and Eli Smith v. Fisher, 16 A.D. 1008 (1957). A rejec- 
tion is not effective unless the buyer reasonably notifies the seller and 
the burden of proving reasonable notice rests upon the buyer. San Tan 
Tillage Co., Inc. v. Kaps Foods, Inc., 38 A.D. 867 (1979). The telegram 
which was made a part of the Department's report of investigation, was 
sent after the 24 hour period for giving notice of rejection had expired, 
and although it recited a prior notice and rejection by telephone, no- 
where does the record contain even an allegation as to when such notice 
was given. We conclude that respondent has failed to meet its burden of 
proving that timely notice of rejection was given. Since respondent 
failed to prove timely notice of rejection, respondent is deemed to have 
accepted the lettuce involved in this proceeding and is therefore liable to 
complainant for the contract price thereof, less any damages resulting 
from any breech of contract on the part of complainant. The burden is on 
a buyer to establish breech of contract as to accepted goods. The Grower- 
Shipper Potato Co. v. Southwestern Produce Co., 28 A.D. 511 (1969); see 
also Uniform Commercial Code, Section 2-607 (4). 

Since the subject commodity was sold on an f.o.b. basis, the question 
arises as to the applicability of the warranty of suitable shipping condi- 
tion which attaches to a f.o.b. sale. The regulations (7 CFR 46.43 (j) de- 
fine suitable shipping condition in relation to direct shipments to mean 
“that the commodity, at time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties.” In this case, before 
we can consider the question of whether the lettuce arrived without ab- 
normal deterioration, we must first consider the question whether trans- 
portation service and conditions are normal. In the absence of the issue 
of abnormality of transportation service and conditions being raised, 
either by evidence on the face of the record, or by a party, such transpor- 
tation is assumed to be normal. See Veg-A-Mix v. Wholesale Produce 
Supply, 37 A.D. 1296 (1978); R. C. Walter & Sons v. Gatz, 31 A.D. 655 
(1972) and James Macchiaroli Fruit Co. v. Thomas Caito Sons, 21 A.D. 
525 (1962). However, where as here, the question of abnormality of 
transportation is raised, a buyer who has accepted a commodity has the 
burden of proving that transportation services and conditions were 
normal. See Valley Packing Co. v. Nicholas J. Zerillo, Inc., 28 A.D. 1352 
(1969); and also Bud Antle, Inc. v. J. M. Fields, Inc. a/t/a Worldwide Pro- 
duce, 38 A.D. 844 (1979). Respondent submitted no evidence in regard 
to the question of whether transportation services and conditions were 
normal. However, the Department’s report of investigation had attached 
as an exhibit an unverified letter from the vice president of respondent’s 
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corporation to respondent’s initial counsel (subsequently replaced) which 
stated in part as follows “enclosed is a list, which you requested, pertain- 
ing to all railcar shipments received by Rozak’s Produce Co., Inc. during 
the year 1978.” The list which follows shows a total of seven rail cars, 
three of which took 12 days in transit, one 13 days, one 14 days, one 15 
days, and one 23 days. No documentation accompanied the list and while 
shipping and arrival dates are stated, there is no indication what ship- 
ping points were involved. This scanty information is of little value, and 
were it not for the fact that complainant totally failed to submit any evi- 
dence whatsoever on the point, we would have little problem in dismiss- 
ing it out of hand. However, even though complainant did not submit 
any evidence on the point we are not faced with the necessity of making 
the dubious determination that two weeks is normal transit time from 
California to Pennsylvania for a rail shipment, due to the fact that even 
if respondent were to show that transportation was normal and thus 
establish that complainant had breached the contract of sale, respondent 
has failed to prove any damages even if a breach were shown. The tele- 
graph quoted in the findings of fact states respondent’s intention to 
abandon the car of lettuce to the railroad. However, there is nothing in 
the record that indicates that the car ever was abandoned to the rail- 
road, nor is there any evidence to indicate what happened to the car. Re- 
spondent has thus failed to establish an essential element of its damages. 
See Anthony Brokerage, Inc. v. The Auster Company, Inc., PACA Dock- 
et No. 2-5097, decided November 29, 1979; and Latin-American Fruit & 
Shipping Corp. v. Herbert’s Fruit & Produce, 13 A.D. 432 (1954). Since 
respondent accepted the carload of lettuce involved in this proceeding 
and failed to prove any damages resulting from any breech by complain- 
ant it is liable to complainant for the full contract price thereof, or 
$3,332.50. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. Since respondent’s counterclaim arises out 
of the same transaction as the complaint, the issues in regard to such 
counterclaim have been determined by our decision in favor of complain- 
ant. The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant as reparation, $3,332.50, with interest thereon at the rate 
of 8 per cent per annum from September 1, 1978, until paid. 

Respondent’s counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 19,700) 


MEL FINERMAN Co., INC. v. GARRETT-HOLMES & Co., INC. PACA Docket 
No. 2-5444. Decided February 20, 1980. 


Rejection— Authority of broker—Failure to establish breach of contract 


Where notification of rejection to the broker does not constitute notification to the other 
party, respondent failed to prove breach of contract by compiainant. Respondent is 
liable to complainant for the full contract price. Respondent’s counterclaim is dis- 
missed. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,442.80, in connection with a 
shipment of lettuce in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer to the complaint denying 
liability, and counterclaiming in the amount of $2,759.40 in connection 
with the same transaction. Complainant filed a reply to the counter- 
claim denying any liability to respondent. 

Since the amount in controversy in either the complaint or counter- 
claim does not exceed $3,000.00, the evidence was submitted in accord- 
ance with the shortened procedure as provided in the Rules of Practice (7 
CFR 47.20). Pursuant to this procedure complainant filed an opening 
statement, respondent filed an answering statement, and complainant 
filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Mel Finerman Co., Inc., is a corporation whose ad- 
dress is P. O. Box 1427, Salinas, California. At the time of the trans- 
action involved herein complainant was licensed under the Act. 

2. Respondent, Garrett-Holmes & Co., Inc., is a corporation whose ad- 
dress is P. O. Box 1366, Kansas City, Kansas. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 
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3. On or about July 22, 1978, complainant sold and shipped to re- 
spondent one truck load of lettuce consisting of 788 cartons, “crew cut” 
brand lettuce, size 24 s, at $3.50 per carton, plus 50 cents per carton 
cooling and 10 cents per carton brokerage. 

4. On July 22, 1978, the lettuce referred to in finding of fact 3 was 
shipped to respondent in Kansas City, Kansas, from Center, Colorado. 
The contract between complainant and respondent was negotiated by a 
broker, Joseph P. Hoelting of R-J Distributing Co., Inc. 

5. Upon arrival of the lettuce at destination on July 24, 1978, the 
price of the lettuce was adjusted to $2.50 per carton, plus cooling and 
brokerage, due to market decline. On the same day at 11:05 a.m. the let- 
tuce was subjected to federal inspection with the following results in 
relevant part: 


Condition of Equipment: Mechanical refrigerator unit running. 


Products Inspected: ICE BERG TYPE LETTUCE in cartons 
printed “2 Doz. Crew Cut, Mel Finerman Co., Inc., main office: 
Salinas, Calif.”. Applicant states: 778 cartons 


Condition of Load: Through lengthwise load, 5 rows, 5 to 8 layers. 
Condition of Pack: Tight in layers. 

Temperature of Product: At rear doors: Top 40° F. Bottom 42° F. 
Size: Fairly uniform. 


Quality: Clean to fairly clean, fairly well trimmed and outer head 
leaves green color. Average 95% hard or firm, 5% fairly firm. 
Grade defects average 3% mechanical damage. 


Condition: Heads or portion of heads not affected by condition de- 
fects are fresh and crisp. Head leaves: Average 4% damage by 
Rib Discoloration. From 1 to 4 heads in most cartons, some 
none average 6% damage by Tipburn. Average 1% decay. 


Grade: Meets quality requirements but fails to grade U.S. No. 1, 
only account condition. 


Remarks: Inspection and certificate restricted to product and lad- 
ing in 4 upper layers of 6 stacks nearest rear doors. 


6. On July 29, 1978, at 9:00 a.m., a portion of the remaining lettuce 
was again subjected to federal inspection with the following results in 
relevant part: 


Products Inspected: Ice berg type lettuce in cartons printed “2 Doz. 
Crew Cut Packed and Shipped by Mel Finerman Co., Inc., main 
office; Salinas, Calif.” Inspector’s count: 260 cartons. 
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Condition of Load: Stacked in refrigerated warehouse at above 
location. 


Condition of Pack: Tight in layers. 
Temperature of Product: Various cartons: 40 to 44° F. 


Condition: Heads or portions of heads not affected by condition de- 
fects are fresh and crisp. Head leaves: average 4% damage by 
discoloration following bruising. From 1 to 5 heads per carton 
average 11% damage by Rib Discoloration. Average 2% dam- 
age by Tipburn. From 10 to 16 heads per carton average 51% 
decay, Bacterial Soft Rot in various stages mostly advanced. 
Wrapper leaves: no decay. 


7. On August 16, 1978, respondent rendered an account sales cover- 
ing the subject lettuce which showed a deficit of $385.48, which it con- 
sented to waive. 

8. An informal complaint was filed on October 3, 1978, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that after arrival of the lettuce at destination it re- 


jected the lettuce, communicating such rejection to the broker, and sub- 
sequently took the lettuce on a consignment basis only in order to dis- 
pose of it in the best way possible. The facts alleged by respondent would 
be sufficient to constitute a rejection were it not for the fact that there is 
no indication in the record that notice of rejection was given to com- 
plainant. Instead respondent’s conversations were with the broker and 
notice of rejection was given to the broker. The authority of a broker, as 
a general proposition, terminates after the negotiation and formulation 
of a purchase and sale agreement. In the usual situation notice to the 
broker is not notice to the other party. See Fowler Packing Co., v. Asso- 
ciated Grocers Co. of St. Louis 36 A.D. 87 (1977) and Maurice L. 
Saunders v. Greenburg Fruit Co., 32 A.D. 1856 (1973). We conclude that 
respondent accepted the subject lettuce. 

Respondent alleges that the lettuce sold to respondent was asserted at 
the time of sale to be of “excellent” quality and that no mention was 
made of good delivery standards and that the purchase was not based on 
good delivery standards. However, there is no question but that the let- 
tuce involved in this proceeding was sold on an F.O.B. basis. The regula- 
tions (7 CFR 46.43 (i) and (j)) provide in relevant part that “F.o.b.” 
means that the produce is to be placed free on board at shipping point “in 
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suitable shipping condition . . .”. “Suitable shipping condition” is defined 
as meaning “that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon between the parties.” The regula- 
tions further state “if a good delivery standard for a commodity is set 
forth in section 46.44, and that commodity at the contract destination 
contains deterioration in excess of any tolerance provided therein, it will 
be considered abnormally deteriorated.” Section 46.44 (7 CFR 46.44) 
sets forth good delivery standards for lettuce sold without specification 
of a U.S. grade as follows: 


... the lettuce at destination may contain a maximum of 15 percent 
by count, of the heads in any lot which are damaged by condition de- 
fects, including therein not more than 9 percent serious damage of 
which not more than 5 percent may be decay affecting any portion 
of the head exclusive of wrapping leaves. 


It is obvious that the federal inspection made on July 24, 1978, of the 
subject lettuce at destination shows the lettuce to meet good delivery 
standards on arrival. A subsequent federal inspection of a fraction of a 
load made 5 days after arrival cannot be taken as negating the fact of 
good delivery. Respondent has failed to establish a breach of contract on 
the part of complainant. 

Since respondent accepted the subject lettuce and has failed to prove a 
breach of contract on the part of complainant, respondent is liable to 
complainant for the full contract price of the lettuce, or $2,442.80. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. The counterclaim, since it arises out of the same trans- 
action, should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,442.80, with interest thereon at the rate 
of 8% percent per annum from September 1, 1978, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 290 


(No. 19,701) 


HENRY F. SHRIVER v. MARKET PRE-PAK, INC. PACA Docket No. 2-4872 
and LARRY K. SHRIVER v. MARKET PRE-PAK, INC. PACA Docket No. 
2-4875. Decided February 20, 1980. 


Failure to establish breach of contract—Violation of Section 2 of the Act— 
Damages—Reparation awarded. 


Where respondents failed to establish a breach of contract. (PACA No. 2-4872) Respond- 
ent shall pay complainant reparation with interest and shall pay as additional rep- 
aration for fees and expenses. (PACA No. 2-4875) Respondent shall pay complain- 
ant reparation with interest and shall pay as additional reparation for fees and ex- 
penses. 

George S. Whitten, Presiding Officer. 

John C. McClure, Alamosa, Colo. for complainant. 
T. N. Pool, Del City, Okla. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in connection with PACA Docket No. 2-4872, in 
which Henry F. Shriver seeks reparation against respondent Market 
Pre-Pak, Inc., in connection with a contract to sell his 1976 crop of pota- 
toes to respondent. Complainant Henry F. Shriver seeks to recover 
$22,534.46 as damages arising out of respondent’s allegedly unjustified 
failure to take and receive potatoes under the contract. Complainant 
Larry K. Shriver seeks an award of reparation against respondent aris- 
ing out of respondent’s allegedly unjustified failure to take potatoes 
under the same contract and claims damages resulting therefrom in the 
amount of $21,414.62. 

Timely complaints and answers and a report of investigation were 
filed in each proceeding and served upon the respective parties. 

Since the amount of damages claimed in each proceeding exceeded 
$3,000, and oral hearing was requested, such proceedings were set down 
for oral hearing to begin on May 1, 1979, in Oklahoma City, Oklahoma. 
The hearing commenced on May 1, 1979, and lasted through May 5, 
1979. Six witnesses were called to testify on behalf of complainant and 
eight witnesses were called to testify on behalf of respondent. Both par- 
ties were represented by counsel. 
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FINDINGS OF FACT 


1. Complainant, Henry F. Shriver, is an individual whose address is 
5933 East U.S. Highway 160, Monte Vista, Colorado. 

2. Complainant, Larry K. Shriver, is an individual whose address is 
5428 East Road 1 South, Monte Vista, Colorado. 

3. Respondent, Market Pre-Pak, Inc., is a corporation whose address 
is Route 4, Box 11, Oklahoma City, Oklahoma. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 

4. On February 4, 1976, complainants and respondent entered into 
the following contract in writing: 


THIS AGREEMENT is made on this 4th day of February, 1976 by 
and between MARKET PRE-PAK, INC., an Oklahoma corporation 
doing business in the State of Colorado at 123 San Luis Avenue, 
Alamosa, Colorado 81101, first party and HENRY SHRIVER and 
LARRY SHRIVER whose addresses respectively are 5933 East 
Highway 160 and 5428 East Road 1 South, Monte Vista, Colorado 
81144, second parties, WITNESSETH: 


THAT in consideration of the mutual agreement of the parties, the 
detrimental reliance by the parties, and the sum of TEN DOLLARS 
($10.00) paid by first party to second parties, the sufficiency and 
adequacy of which sum is hereby confessed and acknowledged, the 
parties agree: 


THAT WHEREAS second parties are the owners of one hundred 
and sixty acres of agricultural land and related water rights in the 
counties of Alamosa and Rio Grande, State of Colorado, which said 
property is described more specifically on the annexed Exhibit A, 
and 


WHEREAS second parties agree to plant said field in potatoes, and 


WHEREAS the parties hereto wish to agree and provide for the pur- 
chase by first party and sale by second parties of the said potato 
crop, on the condition that the same meet certain grade and speci- 
fication as hereinafter provided, and wish to specify a price which 
shall be paid by first party to second parties for said crop, 


NOW THEREFORE it is agreed: 


1. Second parties agree to plant the land described on the annexed 
Exhibit A with a good quality seed potato, and to properly prepare 
the soil therefor, irrigate and cultivate same, and to harvest said 
crop during the year 1976, all of the foregoing to be done at the sale 
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and exclusive expense of second parties, with no advance or reim- 


bursement to be made by first party for the cost and expenses there- 
of. 


2. The first party agrees to purchase from the crops thus harvested, 
all potatoes which conform with a quality of 85% or better No. 1 
potatoes, sized to comply and conform with the Colorado Depart- 
ment of Agricultural Marketing Order for the 1976 crop, and said 
potatos to be slightly skinned, disease and frost free. 


3. The first party agrees to pay unto the second parties the sum of 
$4.00 per 102 lbs. weight of qualifying potatoes which as provided 
in the paragraph next above, and which passed Colorado Depart- 
ment of Agriculture and U.S. Department of Agriculture inspec- 
tions. 


4. Second parties agree to pay all expenses for harvesting and deliv- 
ery to the grader machine on the premises described on Exhibit A or 
in reasonable proximity thereof, and first party agrees to pay for 
loading, and inspection fees. 


5. Second parties do not warrant the making of a crop but only 
agree to make an exercise reasonable effort to assure that a crop is 
grown as contemplated herein, and further agree to sell all conform- 
ing crops to first party and to sell no portion of the conforming crop 
to any other person. Likewise, first party agrees to purchase all of 
the conforming crop, but shall be under no obligation whatsoever, 
expressed, implied, oral or otherwise to purchase non-conforming 
crops. 


6. First party shall take and receive 50% of the conforming crop as 
the same is harvested, and the remaining 50% of the conforming 
crop shall be stored by second parties at their sole expense, for a pe- 
riod not to exceed 30 days, and first party agrees to call for and re- 
ceive the remaining 50% within said 30 days period. 


7. Payment for all conforming potatoes shall be made by first party 
to second parties at the time of receipt thereof by first party as here- 
in provided. 


8. The signatories hereof warrant that they have the full right and 
lawful authority to execute this agreement on behalf of the respec- 
tive parties, and second parties warrant that they have the right to 
execute same on behalf of their spouses to the extent of their inter- 
est herein, if any. 
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9. This agreement shall extend to and bind the parties or heirs, per- 
sonal representatives and assigns. 


SIGNED this 9 day of February, 1976. 
MARKET PRE-PAK, INC. 


Joe Blanco 
General Agent 


Henry F. Shriver 
Henry Shriver 


Larry Shriver 
Larry Shriver 


Annexed to the contract was the following, denominated as “Exhibit 
A”: 
Property Owned by Larry Shriver 


NE 1/4 of Section 30, Township 40 North, Range 9 East, County of 
Alamosa. 


Property Owned by Henry Shriver 


E 1/2 of NW 1/4 of Section 12, Township 38, Range 8, Rio Grande 
County. 


also 


N 1/2 NE 1/4 of Section 12, Township 38, Range 8, Rio Grande 
County. 


5. Complainants planted their fields in potatoes and irrigated and 
cultivated such fields in conformity with numbered paragraph 1 of the 
above quoted contract. On Sunday, September 26, 1976, at about the 
time the crop was ready to harvest, complainants were contacted by rep- 
resentatives of respondent, Joe and Barbara Blanco, who attempted to 
negotiate the contract price downward, due to the depressed potato mar- 
ket. Further discussions were had between complainants and Dan Di- 
vine, manager and half owner of respondent firm, by phone the follow- 
ing day relative to lowering the price, but no modification of the con- 
tract resulted. 

6. On the morning of September 28, the complainants told Dick John- 
son, the representative of respondent who was in the area to take their 
harvest, that they would open their fields that afternoon and would be 
ready for respondent to begin sorting and loading the following day, 
September 29, 1976. Johnson agreed to this. However, on the morning 
of September 29, Johnson came to Henry Shriver’s field without a pilar. 





294 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 290 


[A pilar is an essential piece of machinery for the sorting of potatoes. 
The sorting process involves the elimination of undersize potatoes by 
passing all potatoes over a screen large enough to allow undersize pota- 
toes to fall through and the elimination of defective potatoes by hand so 
as to cause the sorted potatoes to conform to contract. It was the duty of 
Market Pre-Pak to sort and load all of the potatoes.] At the time Johnson 
had a pilar, which he had rented for a brief period, but the machine was 
then employed in loading on behalf of respondent at a neighboring farm 
that was not under written contract with respondent. 

7. Complainants began their harvest on September 29, 1976, and 
loaded directly into their storage. A new pilar, purchased by respondent, 
arrived at the Henry Shriver farm on September 30, but was not in 
working condition. Representatives of respondent spent most of the day 
trying to get the pilar operative. During this time complainants con- 
tinued to load Henry Shriver’s potatoes into storage. The pilar was made 
operative in time to load part of one semitrailer on the 30th. Thereafter, 
until October 11, the respondent continued to sort and load potatoes, 
first from Henry Shriver’s field and later from Larry Shriver’s field, but 
not at a rate sufficient to take 50% of the crop as harvested. A total of 
23 semitrailers were loaded during this time, although it was contem- 
plated and agreed by the parties that trailers would be supplied and load- 
ed at a considerably faster rate. The failure of respondent to take 50% of 
the crop as harvested was solely due to the negligence of respondent in 
failing to begin on time, failing to sort potatoes in an expeditious man- 
ner, and failing to supply a sufficient number of semitrailers. This 
caused complainants to use up all of their storage for Henry Shriver’s 
crop and to have to purchase additional storage for Larry Shriver’s crop. 

8. Harvest of Henry Shriver’s crop was completed on October 6, 1976, 
and harvesting of Larry Shriver’s crop was begun on the same day. At 
that time, on October 6, 1976, Henry Shriver informed Dick Johnson, 
representative of Market Pre-Pak, that Market Pre-Pak had failed to 
take one half of the crop as harvested as required by the contract. On the 
evening of October 7, the termperature dropped to approximately 17°F. 
and frost was noted in the potatoes on the following day. From October 
8, until October 11, eight semitrailer trucks of potatoes were shipped to 
complainant which had been harvested from Larry Shriver’s field after 
the frost. Shipping point inspections were made on each of these loads, 
however one of the inspection reports, G41826, covering the last load 
shipped was largely illegible. The seven legible reports showed that all 
the potatoes met requirements for at least 85% U.S. No. 1, 1 7/8 inch 
minimum, and the requirements of the applicable Marketing Order. 
Grade defects ranged from 10% to 12%, and included from 3% to 5% 
serious damage, consisting, in the case of six semitrailer loads, mostly of 





HENRY F. SHRIVER 295 
Cite as 39 A.D. 290 


sunburn and in the case of one semitrailer load, of sunburn and second 
growth. Six semitrailer loads contained 1% freezing injury and one semi- 
trailer contained 1/2 of 1% freezing injury. At destination, at the place 
of business of Market Pre-Pak in Oklahoma City, six of the eight loads 
were federally inspected. However, one of these inspections correspond- 
ed to the illegible Colorado inspection. Of the five Oklahoma inspections 
which could be correlated with a Colorado inspection, four graded 85% 
U.S. No. 1 quality, 1 7/8 inch minimum, and one graded 80% U.S. No. 1 
quality, 1 7/8 inch minimum. The destination inspections showed in 
addition from 9% to 11% grade defects with no serious damage listed on 
any certificate and only one certificate showing any sunburn. That cer- 
tificate stated in relevant part “Quality: ... 10% grade defects mostly 
second growth, sunburn, old cuts”. The corresponding shipping point in- 
spection had shown “. . . Defects 12% including 3% serious damage con- 
sisting mostly of Sunburn.” The five destination inspection certificates 
showed from 3% to 5% freeze damage. 

9. On October 1, 1976, Henry Shriver informed Dick Johnson that he 
would need a check in payment for what had been received in order that 
he could meet his payday on Saturday. On or about October 6, Larry 
Shriver gave Dick Johnson advance notice that he would need payment 
within two days for his potatoes delivered to Market Pre-Pak, in order 
that he could make payment on a note. 

10. On October 11, 1976, Larry Shriver received a message request- 
ing that he call Mr. Divine. At this time no payment had been made by 
Market Pre-Pak to either of the Shrivers for any of the approximately 23 
loads of potatoes which had been shipped. When Mr. Shriver called Mr. 
Divine he was informed by Mr. Divine that there was frost in the pota- 
toes and that according to the contract he didn’t have to take any more. 
Mr. Shriver offered to put the remaining potatoes in storage so that the 
freeze damage could later be sorted out, but Mr. Divine stated again that 
he didn’t want any more of the potatoes. In addition Mr. Divine offered 
to pay the Shrivers $3.25 per 102 pounds for all the potatoes which had 
been received by Market Pre-Pak and the same for all potatoes placed in 
storage prior to the freeze, but reiterated that he did not want any more 
potatoes dug after the freeze. Mr. Shriver then asked Mr. Divine “are 
you saying that you are not going to pay us $4 for what you've already 
received, Dan, and for those that are in storage which you had no objec- 
tion to at all while loading?” To this Mr. Divine replied “That’s right.” 

11. On October 12, 1976, Dan Divine sent Henry Shriver the follow- 
ing mailgram: 


DEAR SIR: 
POTATOES LOADED FRIDAY OCTOBER 8, SATURDAY OCTO- 
BER 9, SUNDAY OCTOBER 10 AND MONDAY OCTOBER 11, 
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1976, WILL BE HANDLED FOR YOUR ACCOUNT, UNLESS 
YOU WILL AGREE TO PAY $2.25 PER HUNDRED FREIGHT TO 
AND FROM SHIPPING POINT. UNDER THE TERMS OF THIS 
CONTRACT WE WILL NOT TAKE YOUR 10 ACRES OF OVER- 
PLANTING OR ANY POTATOES IN THE FIELD OR OUT OF 
STORAGE DUG AFTER THE 16-17° TEMPERATURES WHICH 
OCCURRED ON 6 AND 7 OF OCTOBER 1976. DUE TO DAMAGE 
BY FROST WE WERE UNABLE TO LOAD 4 TRUCKS ON MON- 
DAY OCTOBER 11, 1976. ONLY ONE TRUCK WAS LOADED 
AND IT HAD FROST DAMAGE. YOUR REFUSAL ON OCTOBER 
12, 1976 TO LOAD ANY MORE POTATOES WHICH WERE IN 
STORAGE PRIOR TO OCTOBER 6; UNTIL YOU HAD BEEN 
PAID IN FULL FORCED US TO BUY POTATOES FROM AN- 
OTHER GROWER. WE FEEL THAT THE POTATOES WE HAVE 
BEEN FORCED TO BUY SHOULD BE DEDUCTED FROM YOUR 
CONTRACT. WE MADE YOU AN OFFER OF $3.25 FOR 102 
POUNDS FOR THE POTATOES WE HAVE RECEIVED AND ALL 
THE POTATOES YOU HAD DUG AND IN STORAGE PRIOR TO 
10/6/76, PROVIDING THEY MAKE SIZE A 85% U.S. NO. 1 AND 
PAYMENT IN FULLIF YOU WOULD FLY TO OKLAHOMA CITY 
TO ACCEPT SAME. WE ALSO OFFERED TO RELEASE YOU 
FROM THE CONTRACT SO YOU COULD SELL THE POTATOES 
TO SOMEONE WHO WOULD PAY YOU SOONER AS LONG AS 
YOU RECEIVED $3.25 FOR 102 POUNDS AS WE OFFERED. 
YOURS TRULY, 


D. J. DIVINE 


12. Following respondent’s refusal to take any of the remaining pota- 
toes, both Shrivers informed Market Pre-Pak that they intended to sell 
their potatoes elsewhere. The following letter was sent on October 12, 
1976, to respondent by complainants’ counsel: 


Dear Mr. Divine: 

Be advised that this office has been retained by Henry and Larry 
Shriver regarding their contract for the sale of potatoes to Market 
Pre-Pak, Inc. This letter is to confirm our conversation of October 
12, 1976. 


Market Pre-Pak’s contract with the Shrivers provides that payment 
shall be made by Pre-Pak at the time of receipt of the potatoes by 
Pre-Pak. As of today, Pre-Pak has received in excess of twenty-three 
(23) loads of potatoes from the Shrivers and payment has not been 
received. Market Pre-Pak’s contract with the Shrivers provides the 
Shrivers shall store fifty percent (50) of the crop with the balance to 
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be shipped from the field by Pre-Pak. To date the Shrivers have in 
storage in excess of sixty percent (60) of their crop. 


As per our telephone conversation you are hereby notified that 
you have until five o’clock (5:00), Wednesday, October 13, 1976 in 
which to make payment on all potatoes received by Pre-Pak as per 
the contract. You are further notified that if payment is not re- 
ceived by the above date, you shall be considered in breach of con- 
tract and the contract shall be terminated by my clients and they 
shall dispose of the remainder of the crop. Furthermore, if payment 
is not received as outlined above, we shall file suit on behalf of the 
Shrivers and advise the U.S. and Colorado Departments of Agri- 
culture of your breach. 


You are further notified that in the event that payment is not re- 
ceived as outlined above, Pre-Pak shall be held liable for any dam- 
ages suffered by the Shrivers as a result of your breach, including, 
but not limited to, the difference in the contract price and the actual 
selling price, storage fees, handling fees, shipping fees, and Larry 
Shriver’s inability to honor a contract for the purchase of farmland 
and a sprinkler system. 


Please direct all further correspondence to this office. 


Sincerely, 
Trujillo & Bieda 


13. On October 14, 1976, the following letter was sent by respond- 
ent’s counsel to complainants: 


Mr. Henry Shriver and Mr. Larry Shriver 


Gentlemen: 

Enclosed with this letter you will find two checks. The check of 
$27,125.29 is in payment for the receipt by Market Pre-Pak, Inc. of 
the first 15 loads of potatoes sent under the above referenced agree- 
ment. You will notice that the check represents payment in full as 
agreed under the referenced agreement even though the potatoes do 
not conform or comply with the agreement in that they were not 
slightly skinned when packed out, but in fact were badly skinned 
and moderately skinned, they were immature when dug, they were 
improperly sized and do not fit our market. 


The other check in the amount of $4,857.45 represents payment to 
you for seven of the last eight loads of potatoes received by Market 
Pre-Pak, Inc., calculated on the basis of $1.75 f.o.b. These last loads, 
as you know, contained frost damaged potatoes varying, after proc- 
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essing, anywhere from six to twelve percent. One load of the frost 
damaged potatoes had not been processed off the truck yet. It will 
be paid under the formula above described. You should consider 
that Market Pre-Pak, Inc. considers the agreement of February 4, 
1976, to be breached by you and they consider that the agreement is 
no longer operative because of the reason specified above, and for 
the further reason that the potatoes shipped under the terms of the 
contract were not frost free. 


You should understand that the only reason payment is made in any 
amount for the potatoes containing frost is that by extensive proc- 
essing it may be possible to salvage some value to Market Pre-Pak, 
Inc. from those loads. 


Sincerely, 
T. N. Pool of GARRETT POOL & COLDIRON 


14. On October 20, 1976, complainants’ counsel sent respondent the 
following mailgram: 


DEAR MR. DIVINE: 

REGARDING YOUR MAILGRAM OF OCTOBER 12, 1976, SINCE 
PRE-PAK HAS INSPECTED AND RECEIVED THE GOODS THEY 
ARE THEREFORE ITS PROPERTY AS PER THE CONTRACT. 
PLEASE SEND US ALL COPIES OF ALL FEDERAL INSPEC- 
TIONS DONE, AS REQUIRED BY LAW. 


DEMAND IS HEREBY MADE FOR IMMEDIATE PAYMENT ON 
THE 23 LOADS AT $4 PER 102 POUNDS AS PER CONTRACT. 


REGARDING THE REMAINING CROP, SINCE YOU HAVE RE- 
FUSED DELIVERY AS STATED IN YOUR MAILGRAM, YOU 
ARE HEREBY NOTIFIED OF THE SHRIVERS’ INTENT TO RE- 
SELL THE CROP TO MITIGATE DAMAGES. FOR THE PUR- 
POSE OF MITIGATION OF DAMAGES ONLY, AND NOT FOR 
SETTLEMENT PURPOSES I AM MAKING THE FOLLOWING 
OFFER ON BEHALF OF THE SHRIVERS; 


WE SHALL SELL YOU THE REMAINING CROP OF 85% OR 
BETTER NUMBER 1 POTATOES AT $3.25 PER 102 POUNDS. 


YOU SHALL FURNISH US WITH ADEQUATE ASSURANCE OF 
PERFORMANCES BY 


1. PAYING FOR ALL GOODS ALREADY RECEIVED CONSIST- 
ING OF 23 LOADS OF POTATOES AT $4 PER 102 POUNDS; 
AND 
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2. FURNISHING US WITH A DEPOSIT OF ONE HALF OF THE 
VALUE OF THE REMAINING GOODS AT $3.25 PER 102 
POUNDS IN ADVANCE, TO BE CREDITED TO THE LAST ONE 
HALF OF THE GOODS TO BE RECEIVED. THE FIRST ONE 
HALF OF THE GOODS RECEIVED SHALL BE PAID AS RE- 
CEIVED. IN THE EVENT OF BREACH BY BUYER, SAID DEPOS- 
IT WILL CONSTITUTE LIQUIDATED DAMAGES, TO BE RE- 
TAINED BY SELLERS. 


IF YOUR WRITTEN ACCEPTANCE IS NOT RECEIVED BY THIS 
OFFICE WITHIN FIVE DAYS OF RECEIPT OF THIS LETTER 
THE OFFER SHALL THEREUPON TERMINATE AND SHRIV- 
ERS SHALL RESELL THE GOODS TO THE NEXT HIGHEST BID- 
DER. 


TRUJILLO & BIEDA 


15. On October 27, the following response was sent to complainants’ 
counsel by respondent’s counsel: 


Gentlemen: 

I have been handed your letter of October 12, 1976 and your mail- 
gram for response. I assume you now have received our letter of 
October 14, 1976, with enclosures and checks. Since writing the let- 
ter of October 14, 1976, the eighth frost damaged load was proc- 
essed. Accordingly, the check was transmitted in the letter of Octo- 
ber 14, 1976, representing payment for the frost damaged potatoes, 
was in fact $5,648.50, rather than $4,857.45 as mentioned in that 
letter. 


In all other respects you may consider the letter of October 14, 
1976, to be the position of Market Pre-Pak, Inc. on the subject. 


Sincerely, 
GARRETT, POOL & COLDIRON 


16. A proceeding was brought before the Colorado Department of 
Agriculture relative to the eight loads of potatoes furnished by Larry 
Shriver to Market Pre-Pak which contained freeze damage and an order 
was issued by that Department for payment by respondent to complain- 
ant at the rate of $3.25 per 102 pounds, which amount was subsequently 
paid. 

17. The total crop of marketable potatoes raised by Henry Shriver 
amounted to 1,926,390 pounds. Of this amount 546,470 pounds were re- 
ceived by Market Pre-Pak, and paid for at the contract rate of $4 per 102 
pounds. 1,379,920 pounds were placed in storage. Of this amount 
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237,160 pounds were stored at Valley Vegetable Sales, a local firm, and 
subsequently sold from December 27 through 31, 1976, for an average 
price, after deductions for commissions and fees, of $2.63 per 102 
pounds. The remaining 1,142,760 pounds were sold to Rio Grande Pro- 
duce, a local firm, as follows: From February 23, 1977, through March 
16, 1977, 476,440 pounds of Russet Burbanks were delivered to Rio 
Grande at a price of $3 per hundredweight or $14,293.20, after being 
run over a two inch screen. From March 17, 1977, through March 26, 
1977, 666,320 pounds of Russet Burbanks were delivered to Rio Grande 
at a price of $2.75 per hundredweight, or $18,328,80, after being run 
over a two inch screen. A deduction from the total price was made in the 
amount of $114.28 for a service performed by Rio Grande, leaving a 
total net amount of $32,509.22. 

18. The total crop of marketable potatoes raised by Larry Shriver, ex- 
clusive of 11 loads of potatoes containing a total of 494,250 pounds, de- 
livered to Market Pre-Pak, which were not made subject to this proceed- 
ing, was 979,330, all of which were placed in storage. Of this amount 
468,690 pounds were sold to Valley Vegetable Sales from December 4 
through 22, 1976, as 10 semitrailer loads of bulk Commercial Grade at 
$2.61 per 102 pounds, after deductions for commissions and fees, or a 
total of $12,010.03. Larry Shriver delivered a total of 567,540 pounds of 
potatoes to Monte Vista Potato Growers Co-Op, 56,900 pounds of which 
were later sorted out as culls. Of the 510,640 pounds of marketable pota- 
toes, 347,500 pounds were sold in December of 1977, as U.S. No. 1, var- 
ious sizes and prices, at an average price of $2.64 per 102 pounds, or a 
total of $8,984.40. The remaining 163,140 pounds were sold in Decem- 
ber, 1977, as U.S. No. 2 (45,140 pounds) and size B (118,000) at $1 per 
cwt. 

19. A reasonable price for storing potatoes in San Luis Valley area of 
Colorado during the 1976-1977 season was 20 cents per hundredweight. 
A reasonable price for sorting potatoes exceeded 10 cents per hundred- 
weight. A shrinkage rate of 5% is a minimum amount reasonably to be 
expected in potatoes stored a month or longer. A reasonable fee for the 
hauling of potatoes from the Shriver farm to Rio Grande or Monte Vista 
Potato Growers Co-Op was 20 cents per hundredweight. In connection 
with the sale of potatoes not taken by Market Pre-Pak, Henry Shriver 
used 272 sacks in making bulkheads in trucks at a price of 25 cents per 
sack. A sizer was rented to size the potatoes sold to Rio Grande at a rate 
of 8 cents per hundredweight. 

20. An informal complaint was filed on April 18, 1977, as to both 
dockets, which was within nine months after the causes of action therein 
accrued. 
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CONCLUSIONS 


Prior to the hearing respondent raised the issue of res judicata, con- 
tending that prior litigation before the Colorado Department of Agricul- 
ture relative to the eight loads of potatoes harvested from Larry Shriv- 
er’s farm and shipped between October 8 and October 11, 1976, pre- 
cluded the litigation before the Secretary of the Shrivers’ claims in re- 
gard to the remainder of their potatoes exclusive of the eight loads. The 
presiding officer, after allowing a full briefing of the issues involved, de- 
nied respondent’s motion to dismiss and stated as follows: 


As I indicated in my previous letter, “the doctrine of res judicata 
provides a bar to relitigation of all grounds of recovery which might 
have been advanced to support the cause of action, whether or not 
they were actually litigated.” However, it is clear that the Colorado 
hearing was limited by law (title 12, article 16, Colorado revised 
statutes, 1973 as amended) to the “failure by a dealer or broker to 
pay a producer ... for farm products received from said produc- 
er....” Accordingly, only the eight loads of potatoes which were 
the subject of the Colorado hearing, as the only potatoes which, at 
that time, had been received by respondent and not fully paid for, 
were those potatoes which lawfully could have been considered at 
such hearing. Therefore, while complainants may be barred by the 
principal of collateral estoppel from relitigating issues directly in- 
volving the eight loads (although this is largely a hypothetical mat- 
ter, as the eight loads are not included in either complaint), all other 
aspects of the contracts entered into between complainants and re- 
spondent are not barred by the res judicata doctrine from being 
raised before the Secretary of Agriculture.” 


It is pertinent to note that not only was the Colorado forum limited in 
its jurisdiction to dealing with merchandise that had actually changed 
hands, but also by its own admission was limited to hearing claims for al- 
leged injury resulting by reason of “fraud, deceit, or wilful negligence”. 
In this regard it is interesting that the Colorado Department of Agricul- 
ture apparently did not ground its award of $10,202.86 to Larry Shriver 
for the eight loads on a finding of breach of contract. The hearing officer 
made findings of fact that the contract called for frost free potatoes, 
that USDA inspection found freeze damage in the potatoes both at ship- 
ping point and destination, that Market Pre-Pak’s agent was aware of 
the presence of freeze damage when the potatoes were loaded, and that 
Mr. Dan Divine had offered $3.25 per 102 pounds of the potatoes in 
place of the contract amount of $4 per 102 pounds. The Hearing Office 
then concluded as follows: 
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NOW, THEREFORE, IT IS CONCLUDED that inasmuch as the 
eight (8) loads of potatoes in question contained frost damage to the 
extent that considerable loss was incurred by the respondent and 
further that the respondent should be ordered to pay $3.25 per 102 
lbs., on 320,213 lbs., for such amount of potatoes as averaged out on 
pack out slips presented as evidence at said hearing. And that the 
sum of $10,202.86 is due and owing by Market Pre-Pak, Inc. to Mr. 
Larry Shriver, complainant. 


Larry Shriver had contended at the hearing that he was owed 
$13,743.91 and respondent had contended that it owed Larry Shriver 
only $5,684.50 on the eight loads. While the decision of the Colorado 
forum mentioned the presence of freeze damage in the potatoes, the ba- 
sis for the award was a prior offer on October 12, 1976, by Mr. Dan Di- 
vine to Mr. Larry Shriver of $3.25 per 102 pounds for Mr. Shriver’s pota- 
toes. Such order to pay at the rate of $3.25 per 102 pounds was appar- 
ently not based on an assessment of damages for breach of contract be- 
cause the applicable measure of damages was not applied. Nor was there 
a finding of “fraud, deceit or wilful negligence.” Apparently the Colo- 
rado forum chose to ground its order on what it judged to be an admis- 
sion by Market Pre-Pak that the potatoes were worth at least $3.25. 
Respondent in this proceeding bases its defense to complainants’ claim 
for failure to take and pay for the remainder of the potatoes upon its 
allegation that the eight loads shipped between October 8 and October 
11, 1976, contained freeze damage in breach of the contract. We believe 
that the record does not contain sufficient evidence to support the alle- 
_ gation of breach relative to the eight loads for the following reasons. 
First of all it was the duty of Market Pre-Pak to sort the potatoes and 
load them. This duty included the elimination of such freeze damage as 
was present in the potatoes and could reasonably be observed during the 
sorting process. It is true that it was adequately established at the hear- 
ing that freeze damage in potatoes often times cannot be sorted out of 
such potatoes at the time of harvest, but that rather potatoes which were 
in the ground at the time of a freeze so as to incur a percentage of freeze 
damage must often be stored so as ‘to allow the freeze damage in the 
potatoes to become noticeable. After storage the potatoes can be sorted 
without difficulty. Thus it would appear that even though Market Pre- 
Pak had the duty of sorting the potatoes, it would be excused from a fail- 
ure to sort out the freeze damage due to an impossibility to do so at the 
time of harvest. The increase in freeze damage over the allowable 1% at 
shipping point to an unacceptable 3 to 5% at destination could then be 
said to be an inherent defect in the potatoes which Market Pre-Pak had 
no ability or responsibility to eliminate, and whose presence would be an 
indication of breach of contract on the part of Larry Shriver. However, it 
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is apparent to us from the face of the shipping point and destination fed- 
eral inspections that the presence of freeze damage in an unacceptable 
amount in the potatoes was in fact due to the negligence of Market Pre- 
Pak in its sorting operation. The shipping point inspections all show a 
high percentage of sunburn potatoes and even the presence of serious 
damage due to such sunburn. Sunburn is caused by the effects of sun- 
light upon potatoes which are at least partially exposed on the surface of 
the ground. Such potatoes are often called green heads. It is obvious that 
potatoes which are on the surface of the ground during a freeze will be 
the potatoes that are most effected by freeze damage. An examination of 
the destination inspections shows that the large amounts of sun burn 
which were present at shipping point were no longer present at destina- 
tion. The conclusion is obvious: the sunburned potatoes had latent freeze 
damage which was not observable at shipping point and therefore was 
not scored by the inspectors as freeze damage but which during the 
course of shipping became manifest as freeze damage and at destination 
was scored by the destination inspectors as freeze damage rather than 
sunburn. It need hardly be pointed out that any one with an even slight 
acquaintance with potatoes should have known that the greenheads had 
been more exposed to freezing than any of the other potatoes and should 
therefore have been discarded during the sorting process. However, we 
do not ground our decision in this case on the failure of respondent to 
prove a breach by complainants relative to the eight loads of potatoes 
shipped between October 8 and October 11. Neither of the Shrivers has 
brought forward any claim whatever on the basis of those eight loads, 
and even if we were to find that there was a breach of contract by com- 
plainants relative to those eight loads the presence of such a breach 
would in no way constitute a defense against the claims which complain- 
ants have put forward herein. 

Basically complainants are claiming two things. First, it is claimed 
that respondent breached its contract by failing to take one half of the 
crop as harvested causing complainant to use up all of their own storage 
and to have to rent storage for their potatoes from other parties. Second, 
complainants claim that respondent, without justification, refused to 
call for and receive at contract price, the potatoes which were placed in 
storage, as required by the contract. Other claims were made and proved 
by complainant but they are largely incidental to the two claims which 
we have recited. It is clear from the record that the representatives of 
Market Pre-Pak were slow in coming to complainant’s farm to begin the 
potato harvest, that they initially did not have the required equipment 
to commence the harvest, but after obtaining the required equipment 
such equipment was inoperable, and that once the equipment was made 
operable and during the remainder of the harvest respondent failed to 
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supply the number of semitrailer trucks required to take one half of the 
crop as harvested. The Shrivers maintained that in prior years a differ- 
ent representative of Market Pre-Pak had often supplied from five to 
seven semitrailer trucks per day to take complainants’ potatoes. In de- 
fense against the allegation that the supply of trucks was insufficient 
Dan Divine testified that prior to entering into the written contract he 
had specifically told Larry Shriver that he would supply trucks at a rate 
of only 18 semitrailers per six day week. The record shows that digging 
began on the potatoes on the 28th of September and that respondent 
was to be present on the farm to take potatoes on the 29th, but failed to 
show until the 30th, on which day the required equipment was inoper- 
able until the very last part of the day at which time only a part of a 
semitrailer truck was loaded. In addition the record shows that Dan _.Di- 
vine refused to load any more trailers some time during the morning of 
the 11th of October. If we include the 30th and the 11th and exclude the 
two Sundays between, respondent was at the Shrivers’ farm to load pota- 
toes for a total of ten days. Applying Dan Divine’s standard of 18 semi- 
trailers per six day week, a total of 30 semitrailers should have been pro- 
vided during this time span. It is clear that the slowness of Market Pre- 
Pak in sorting and loading potatoes was a contributing factor to the fail- 
ure of Larry Shriver to harvest all of his crop, or at least a greater por- 
tion of his crop, prior to the freeze. However we wish again to make it 
clear that this conclusion is not a necessary ground of our decision herein 
nor a basis for our award of damages. 

Respondent raised in its brief the question of whether Larry Shriver’s 
and Henry Shriver’s obligations and rights under the contract which 
they each signed were severable. Impliedly. respondent maintains that 
the action brought by Larry Shriver before the Colorado Department of 
Agriculture precludes an action under the same contract for different 
potatoes. However, it is clear to us that while the performance owed by 
Market Pre-Pak to each of the Shrivers was described by the same terms 
in the contract, such performance required a taking of potatoes by Mar- 
ket Pre-Pak from two separate fields which Exhibit A to the contract 
clearly showed to be the separate properties of Larry Shriver and Henry 
Shriver. It was obviously the intent of the parties, and such is manifest 
to anyone reading the contract, that two different properties are in- 
volved and that it was within the range of possibility that the different 
properties would produce different quantities and quality of product. 
Furthermore, circumstances show that the parties contemplated that 
the two harvests of the two pieces of property would not proceed simul- 
taneously, but rather successively. | See Smith v. Woodward, 51 Colo. 
311, 117 P.140 (1911). 
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We are also of the opinion that the subject contract was severable in a 
different sense. Section 2-612 of the Uniform Commercial Code pro- 
vides in relevant part as follows: 


(1) An “installment contract” is one which requires or authorizes 
the delivery of goods in separate lots to be separately accepted, even 
though the contract contains a clause “each delivery is a separate 
contract” or its equivalent. 


(2) The buyer may reject any installment which is nonconforming if 
the nonconformity substantially impairs the value of that install- 
ment and cannot be cured... 


(3) Whenever non-conformity or default with respect to one or 
more installments substantially impairs the value of the whole con- 
tract there is a breach of the whole... . 


The quoted section of the U.C.C. is a provision that cuts both ways. The 
official comments point out that even a clause in a contract which reads 
“each delivery is a separate contract” will not prevail where a com- 
mercial reading of the language requires that the singleness of the docu- 
ment and the negotiation, together with the sense of the situation, re- 
quire otherwise. On the other hand the official comments also state “the 
definition of an installment contract is phrased more broadly in this 
article so as to cover installment deliveries tacitly authorized by the cir- 
cumstances or by the option of either party.” Again the comments 
further state “if separate acceptance of separate deliveries is con- 
templated, no generalized contrast between wholly entire and wholly 
divisible contacts has any standing under this article.” It is clear, then, 
that if we were to treat the freeze damage in the eight loads of potatoes 
shipped from Larry Shriver’s field as a breach of contract such breach 
would not be a breach of the whole contract unless it substantially im- 
paired the value of the whole contract. Respondent has made no showing 
that there was such an impairment of value nor do we think that it 
would be possible for respondent to have done so. We have found that 
following Dan Divine’s refusal to take any more potatoes on the morning 
of October 11, 1976, Larry Shriver offered to put the remaining potatoes 
in storage so that freeze damage could be sorted out of them at a later 
time. However, Dan Divine refused this offer and moreover, without any 
justification whatever, declared his intent not to pay for potatoes har- 
vested prior to the freeze at the contract rate. At the point when this 
declaration was made Market Pre-Pak had, contrary to the express pro- 
vision of the contract that payment was to be made at the time of receipt 
of the potatoes, failed to make any payment whatever for any of the 
potatoes which it had received. Thus on the morning of October 11, 
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Market Pre-Pak had breached the contract by failing to take 50% of the 
crop as harvested, by failing to pay for conforming potatoes at the time 
of receipt thereof, and was declaring its intent to further breach the con- 
tract by failing to pay at the contract rate for the remaining conforming 
potatoes. Market Pre-Pak later payed for the 15 loads of potatoes which 
were clearly conforming potatoes at the contract rate, and as is the case 
with respect to the eight loads which it paid for pursuant to the order of 
the Colorado Department of Agriculture, such 15 loads were not made 
the subject of the complaint of either Henry Shriver or Larry Shriver. 
However, Market Pre-Pak never took any of the remaining potatoes 
which it had an obligation to take under the contract. Its failure to take 
such potatoes and to pay for them at the contract rate was a breach of 
contract which entitles the complainants to damages. 

Section 2-708 of the Uniform Commercial Code sets forth the appli- 
cable measure of damages as follows: 

(1) Subject to subsection (2) and to the provisions of this article 

with respect to proof of market price (section 2-723), the measure 

of damages for nonacceptance or repudiation by the buyer is the dif- 

ference between the market price at the time and place for tender 

and the unpaid contract price together with any incidental damages 

provided in this article (section 2-710), but less expenses saved in 

consequence of the buyer’s breach. 


Section 2-710 provides as follows: 


Incidental damages to an aggrieved seller include any commercially 
reasonable charges, expenses or commissions incurred in stopping 
delivery, in the transportation, care and custody of goods after the 
buyer’s breach, in connection with return or resale of the goods or 
otherwise resulting from the breach. 


Section 2-723 provides in relevant part that: 


(2) If evidence of a price prevailing at the times or places described 
in this article is not readily available the price prevailing within any 
reasonable time before or after the time described or at any other 
place which in commercial judgment or under useage of trade would 
serve as a reasonable substitute for the one described may be used, 
making any proper allowance for the cost of transporting the goods 
to or from such other place. 


The remaining potatoes were resold as set forth in the findings of fact, 
by Larry Shriver in December and by Henry Shriver in December and in 
February and March of 1977. Complainants have not computed their 
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damages on the basis of U.C.C. section 2-708—the difference between 
market price at time and place for tender and the unpaid contract 
price—, but rather on the basis of U.C.C. section 2-703 (d) and section 
2-706. These sections allow a seller in the position of the Shrivers to re- 
sell the goods concerned or the undelivered balance thereof and 


Where the resale is made in good faith and in a commercially rea- 
sonable manner the seller may recover the difference between the 
resale price and the contract price together with any incidental 
damages allowed under the provisions of this article (section 
2-710), but less expenses saved in consequence of the buyer’s 
breach. 


The question presented to us therefore is whether the Shrivers’ resale of 
the potatoes was made in good faith and in a commercially reasonable 
manner. Several factors complicate our determination and the computa- 
tion of damages in this case. First, it is well known that the market for 
bulk potatoes, especially at the time of year in question in this case, is 
limited. We are not therefore prone to be unduly critical of the manner 
in which the subject potatoes were marketed. However, many of the 
potatoes were marketed quite a long period of time after the time 
specified by the contract for delivery. In addition the potatoes were 
marketed as various different grades other than 85% U.S. No. 1, 1 7/8 


inch minimum size. We are mindful of the provision of section 1-106 of 
the Uniform Commercial Code which states that: 


The remedies provided by this Act shall be liberally administered to 
the end that the aggrieved party may be put in as good a position as 
if the other party had fully performed .. . 


and of the official comment which states that one purpose of the quoted 
provision of section 1-106 is to “reject any doctrine that damages must 
be calculable with mathematical accuracy.” Nevertheless, we have de- 
termined that the use of a constructed market price at a time approxi- 
mately 30 days from the time of harvest, which results in a slightly 
higher price than that realized by the Shrivers’ resales, will be more 
equitable than the use of the actual resale prices of potatoes of a dif- 
ferent grade than that called for in the contract. While bulk potatoes 
and 85% U.S. No. 1 potatoes are not quoted in the market news reports 
for the San Luis Valley, Colorado area, such market news reports do 
show that the prices for U.S. No. 1 Russet Potatoes, 1 7/8 inch, size A 
and U.S. No. 2 Russet potatoes did not change significantly between har- 
vest time and the period 30 days from harvest time. One of respondent’s 
witnesses, Charles Johnson, testified that his nephew sold three loads of 
potatoes, not under contract, as 85% U.S. No. 1, to Market Pre-Pak on or 
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about September 28 or 29 at $2.90. Since the market news reports for 
the San Luis Valley do not show any appreciable change in the market 
price for U.S. No. 1 and No. 2 Russet potatoes between September 28 
and the middle of November of 1976, we will assume that the market for 
85% U.S. No. 1 bulk potatoes would not have changed appreciably dur- 
ing the same period. We will first apply this price to Henry Shriver’s 
potatoes. A total of 1,379,920 pounds of Henry Shriver’s potatoes were 
placed in storage and not taken by Market Pre-Pak. This amount at a 
price of $2.90 per 102 pounds would have had a total value of 
$39,233.02. The same amount if sold for the contract price of $4 per 102 
pounds would have been valued at $54,114.51, or a difference of 
$14,881.49. In addition to this amount Henry Shriver should be allowed 
the following amounts as incidental damages: The cost of storage for 
those potatoes which constituted an amount in excess of one half of his 
crop or 416,425 pounds at 20 cents per hundredweight or $832.85; the 
cost of labor for sorting 237,160 pounds of potatoes which were sold to 
Valley Vegetable Sales at a rate of 10 cents per hundredweight or 
$237.16; the cost of sacks used for bulkheads in semitrucks on which 
some of the potatoes were shipped, or 272 sacks at 25 cents per sack or 
$68; the cost of hauling 1,142,760 pounds of potatoes to Rio Grande 
Produce at 20 cents per hundredweight or $2,285.52; and the rental 
price of a sizer to remove seed potatoes at 8 cents per hundredweight on 
the 1,142,760 pounds of potatoes sold to Rio Grande Produce, or 
$914.21. In addition Henry Shriver claimed for 5% shrinkage on the 
total of 1,379,920 pounds of potatoes. However, it is obvious that any 
shrinkage which would have occurred in the one month period contem- 
plated by the contract would have been absorbed under the contract by 
Henry Shriver. However this does not apply to those potatoes in excess 
of one half of the crop, or 416,425 pounds of potatoes. We will allow 
shrinkage of 5% on this amount of potatoes at the contract rate of $4 per 
102 pounds of shrinkage or $816.52. We find therefore that Henry 
Shriver’s incidental damages amount to $5,154.26, which added to the 
difference between the constructed market price and the contract price, 
or $14,881.49, equals $20,035.75. Respondent Market Pre-Pak, Inc.’s 
failure to pay Henry Shriver such amount is a violation of section 2 of 
the Act for which reparation should be awarded with interest. 

Larry Shriver sold 468,690 pounds of potatoes to Valley Vegetable 
Sales from December 4 through 22, 1976. In addition 510,640 pounds of 
marketable potatoes were sold through Monte Vista Potato Growers Co- 
Op in December, 1976. However, Larry Shriver did not consider all of 
these to be 85% U.S. No. 1 quality and in fact 45,140 pounds of these 
potatoes were sold as U.S. No. 2 and 118,000 pounds were sold as size B. 
Since the remainder, or 347,500 pounds were graded, packaged and sold 
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in varying sizes of U.S. No. 1, Larry Shriver lumped 61,300 pounds of 
the U.S. No. 2 and size B potatoes in with the 347,500 pounds of U.S. 
No. 1, to yield 408,800 pounds which would have made 85% U.S. No. 1 
Larry Shriver did not claim any damages on the remaining 101,840 
pounds of size B potatoes. For this reason and also since the 408,800 
pounds on which Larry Shriver does claim damages would clearly make 
85% U.S. No. 1 and were sold in December, 1976, or only one month 
after the time contemplated by the contract we will allow the difference 
between the actual resale prize of $9,597.40, and the contract price, 
which on the 408,800 pounds of potatoes would have amounted to 
$16,031.37, or $6,433.97 as Larry Shriver’s damages. In addition we 
will allow the difference between our constructed market price of $2.90 
per 102 pounds and the contract price on the 468,690 pounds of potatoes 
which were sold to Valley Vegetable Sales. The difference between these 
two amounts is $5,054.50, which added to the $6,443.80 found due on 
the 408,800 pounds makes a total of $11,498.30 as Larry Shriver’s basic 
damages. In addition consequential damages should be allowed in the 
following amounts: Transportation charges of 20 cents per hundred- 
weight on the 408,800 pounds sold through Monte Vista Potato Growers 
Co-Op or $817.60; shrinkage at 5% computed on the same basis as for 
Henry Shriver’s potatoes (Larry Shriver had to score 242,540 pounds in 
excess of one half of his crop) or $475.57; and storage at 20 cents per 
hundredweight on 242,540 pounds or $475.57. It should be noted that 
Larry Shriver’s actual storage expenses exceeded the stated amount 
while Henry Shriver’s actual storage expenses were less than the 
amount actually awarded to him. However, the total of the two amounts 
awarded is the correct amount for which Market Pre-Pak should be held 
liable since such amounts are computed on the total poundage of po- 
tatoes in excess of one half of their respective crops which Henry Shriver 
and Larry Shriver were reqiured to store. It was contemplated at the 
time of the contract that Henry Shriver and Larry Shriver would share 
the storage existing on Henry Shriver’s farm, that such would be suffi- 
cient to store one half of the two crops, and that the other one half would 
be taken at the time of harvest by Market Pre-Pak. In fact since Market 
Pre-Pak did not take one half at the time of harvest as contemplated and 
since Henry Shriver’s crop was harvested first, the excess of Henry 
Shriver’s crop that was not taken by Market Pre-Pak filled up the avail- 
able storage on the farm causing a disproportionate amount of Larry 
Shriver’s crop to be placed in hired storage. Since it was the duty of 
Henry and Larry Shriver to apportion their available storage among 
themselves we will leave it to them to so apportion the consequential 
damages allowed for storage herein. Larry Shriver should also be 
allowed a ten cent per hundredweight sorting charge on the 468,690 
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pounds of potatoes sold to Valley Vegetable Sales or $468.69; and $32 
for sacks used as bulkheads in loading ten semitrucks. The total of Larry 
Shriver’s allowable damages is thus $13,767.29. Larry Shriver also 
claimed an additional amount for foundation seed potatoes which were 
sold at a very low price due to the lack of storage available on the Shriver 
farm. (These potatoes were not subject to the contract and were probably 
the cause of the allegation of overplanting made in Divine’s telegram of 
October 12, 1976, quoted in finding of fact 11.) The amount claimed 
cannot be allowed for two reasons: First, though there is some merit to 
Larry Shriver’s claim that it was Market Pre-Pak’s failure to take the re- 
quired number of potatoes at harvest that caused there to be a lack of 
storage space on the Shriver farm for the foundation seed, in the final 
analysis it is nevertheless evident that the Shrivers could have reserved 
space in their storage for the foundation seed. This is especially true 
since they knew at the time that the storage of the seed in rented storage 
off the farm would make it undesirable for use as foundation seed. In 
addition the only evidence that we have of the value of foundation seed 
is the testimony of Larry Shriver. While we in no way doubt the veracity 
of such testimony it was nevertheless given in terms of the value of such 
seed potatoes to him, and there is no evidence in the record of the 
market value of such seed potatoes. Therefore, the amounts claimed by 
Larry Shriver for seed potatoes will not be allowed. The total amount 
which we have found due from Market Pre-Pak to Larry Shriver is 
$13,767.29. The failure of Market Pre-Pak, Inc. to pay Larry Shriver 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded with interest. 

The Act provides that the Secretary shall order any commission mer- 
chant, dealer, or broker who is the losing party to pay the prevailing 
party, as reparation or additional reparation, reasonable fees and ex- 
penses incurred in connection with an oral hearing. Complainant’s at- 
torney filed duplicate claims for fees and expenses for each complainant. 
It is evident from a perusal of such claims that it is not intended that the 
total of the two claims be paid, but rather that such claims constitute the 
fees and expenses incurred in connection with the trial of both cases, 
which were tried simultaneously. Complainant’s counsel claimed 
$424.80 incurred in connection with the preparation of the complaint 
and $616.20 incurred in connection with the briefing of the res judicata 
issue. These portions of complaint’s claim cannot be allowed since they 
are deemed to be incurred in connection with the oral hearing. See Pinto 
Bros., Inc. v. Frank J. Balestrieri, Co., 38 A.D. 269 (1979); and Nathan’s 
Famous v. N. Merberg & Son, 36 A.D. 243 (1977). The remainder of the 
fees and expenses claimed by complainant, or $6,539.70, were rea- 
sonable and incurred in connection with the oral hearing. Since such fees 
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and expenses were incurred equally in connection with the two cases we 
will award one half of such amount to each complainant 


ORDER 
Docket No. 2-4872 


Within 30 days from the date of this order, respondent shall pay to 
complainant, Henry F. Shriver, as reparation, $20,035.75, with interest 
thereon at the rate of eight percent per annum from December 1, 1976, 
until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, Henry F. Shriver, as additional reparation for fees and ex- 
penses incurred in connection with the oral hearing, $3,269.85, with in- 
terest thereon at the rate of eight percent per annum from the date of 
this order until paid. 


Docket No. 2-4875 


Within 30 days from the date of this order, respondent shall pay to 
complainant, Larry K. Shriver, as reparation, $13,767.29, with interest 
thereon at the rate of eight percent per annum from December 1, 1976, 
until paid. 

Within 30 days from the date of this order, respondent shall pay to 


complainant, Larry K. Shriver, as additional reparation for fees and ex- 
penses incurred in connection with the oral hearing, $3,269.85, with in- 
terest thereon at the rate of eight percent per annum from the date of 
this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,702) 


VICTOR D. BENDEL COMPANY v. A. PELTZ & SONS, INC. PACA Docket No. 
2-5333. Decided February 27, 1980. 


Cancelled Contract—Brokerage Fee—Failure to pay 
Where respondent caused cancellation of a contract and failed to pay complainant a brok- 
erage fee. Respondent is liable to complainant for full amount of reparation. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, prose. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $259.66 in connection with a con- 
tract for the sale of a quantity of frozen peaches in interstate commerce. 

A copy of the report of investigation prepared by the Deaprtment was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who failed to file a timely answer thereto and 
was held in default. Upon respondent’s motion, the default was set aside 
and respondent permitted to file an answer. Respondent did so, denying 
liability to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure set forth in the Rules of Practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, the parties were given the 
opportunity to submit evidence in the form of verified affidavits, but 
failed to do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Victor D. Bendel Company, is an individual, Victor 


D. Bendel, whose address is Post Office Box 99, Hinsdale, Illinois. 

2. Respondent, A. Peltz & Sons, Inc., is a corporation whose address is 
1245 Randall Avenue, Bronx, New York. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On approximately August 2, 1978, complainant, acting as a broker, 
negotiated a contract of sale between respondent and The Pillsbury 
Company, Minneapolis, Minnesota (hereinafter, “Pillsbury”) involving 
the sale by respondent of a truckload of frozen peaches for $8,655.36. 
The contract contained a provision that the sale was contingent on Pills- 
bury’s approval of one or two cans of the peaches, to be shipped as soon 
as possible. It was agreed that complainant would receive brokerage of 
three percent, or $259.66. These terms were included in a memorandum 
of sale, which complainant prepared on August 2, 1978, and sent to both 
respondent and Pillsbury. 

4, Sometime between August 2, 1978 and August 10, 1978, a repre- 
sentative of respondent informed complainant that respondent was un- 
able to provide the sample to Pillsbury. 

5. On August 10, 1978, complainant advised respondent that the con- 
tract was cancelled due to respondent’s failure to send the required 
sample to Pillsbury. 

6. Respondent has failed to pay complainant $259.66 in brokerage 
fees which complainant claims to be due and owing. 
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7. A formal complaint was filed on December 15, 1978, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Complainant’s complaint is for a brokerage fee of $259.66 which it 
claims to have earned through its negotiations leading to the formation 
of a contract between respondent and The Pillsbury Company, Minnea- 
polis, Minnesota (hereinafter, “Pillsbury”), whereby respondent agreed 
to sell to Pillsbury a quantity of frozen peaches. Respondent denies lia- 
bility for the payment of brokerage to complainant on the grounds that, 
shortly after it agreed to the contract, it informed complainant that it 
would not be able to send Pillsbury a sample of the product. Re- 
spondent’s contract with Pillsbury had required that such a sample be 
sent “as quickly as possible” (see Finding of Fact 3). 

Respondent is apparently under a misapprehension concerning the 
right of a broker to its brokerage fee. The right of a broker to compensa- 
tion accrues upon his completing negotiations resulting in a valid con- 
tract binding on the parties. Even when there is a subsequent breach of 
contract by either party, the broker is entitled to his brokerage fee in the 
absence of any express agreement to the contrary. Clement Jones Co., 
Inc. v. Cherry Foods, Inc., 34 A.D. 677 (1975). As is stated in section 
46.28 (b) of the Department’s Regulations (7 CFR 46.28 (b) ): 


A broker is not considered to be entitled to a brokerage fee unless he 
effects a sale or makes a valid and binding contract, fully perform- 
ing his duties as a broker. Unless otherwise specifically agreed, the 
broker does not guarantee the performance of the contracting 
parties and is entitled to receive prompt payment of the brokerage 
fee whenever a valid and binding contract is negotiated. 


Respondent does not allege that the contract negotiated by com- 
plainant was deficient, nor does respondent suggest that complainant 
has failed in any other fashion to perform its broker’s duty. There is no 
evidence, nor does respondent allege, that there was ever an agreement 
with complainant that complainant’s right to brokerage would be ab- 
rogated upon the failure of performance of one of the parties. Respond- 
ent’s arguments are only that its failure to provide Pillsbury with a 
sample was excusable, and that respondent notified complainant with 
sufficient promptness of such failure. However, in the absence of any 
failure of performance on the part of complainant, the nature of re- 
spondent’s excuse for not providing the required sample, and the 
promptness with which it notified complainant of this circumstance are 
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completely irrelevant to the issue of complainant's right to its brokerage 
fee. 

We conclude, therefore, that no valid defense has been presented in 
opposition to complainant’s claim for brokerage of $259.66, and that re- 
spondent’s failure to pay such sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $259.66, with interest at the rate of eight 
percent per annum from September 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 19,703) 


SAHARA PACKING COMPANY v. ROZAK’S PRODUCE Co., INc. PACA 
Docket No. 2-5448. Decided February 29, 1980. 


Failure to prove breach of contract—Failure to pay—Misrepresentation 
Reparation awarded 


Where respondent failed to prove breach of contract, respondent is liable to complainant 
for full sale price with interest. Respondent’s counterclaim is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Malcolm H. Waldron, Jr., Philadelphia, Pa. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent, in the amount of $4,140.00, in connection with one 
shipment, in interstate commerce, of lettuce, a perishable agricultural 
commodity. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent, who filed an answer thereto denying lia- 
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bility. Respondent also counterclaimed against complainant in the 
amount of $1,500. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived oral hearing and therefore the shortened pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s 
report of investigation. Complainant filed an opening statement and a 
brief; respondent filed nothing after its answer. 


FINDINGS OF FACT 


1. Complainant, Sahara Packing Company, is a corporation whose ad- 
dress is P.O. Box 156, Brawley, California 92227. 

2. Respondent, Rozak’s Produce Co., Inc., is a corporation whose ad- 
dress is 401 N. Front Street Rear, Allentown, Pennsylvania 18102. 

3. At all times pertinent, both respondent and complainant were li- 
censed pursuant to the Act. 

4. On or about July 18, 1978, complainant, by oral contract, sold to 
respondent, in interstate commerce, 800 cartons of lettuce, a perishable 
agricultural commodity, at a price of $4.50 per carton plus 50 cents per 
carton for cooling, 15 cents per carton for brokerage and $20 for a Ryan 
Recorder for a total f.0.b price of $4,140.00. The contract was negotiated 
by Al Gilmore, P.O. Box 1762, Salinas, California 93902, who, on July 
18, 1978, issued a broker’s memorandum with respect to this transac- 
tion. 

5. The lettuce was shipped on July 18, 1978, from Lampoc, Cali- 
fornia, and arrived, at respondent's location, on Friday, July 21, 1978. 

6. On Monday, July 24, 1978, at 10:15 a.m., respondent caused a fed- 
eral inspection to be made of the lettuce. The inspection certificate, No. 
D245106, in pertinent part, indicates as follows: 


Conditionof Mechanical temperature controls in operation. 
Equipment: 


Products Iceberg type L ET T UC E in cartons printed, “Sahara, 
Inspected: 2 doz. heads, Sahara Packing Company, Brawley, 
California”. Applicant states unloaded lot: 210 

cartons, loaded lot: 590 cartons. 


Condition Unloaded lot: Stacked on pallets 6 layers, 2 & 3 rows 
of Load: lengthwise & crosswise. Loaded lot: 2/3 remaining 
portion of trailer stacked 2 to 8 layers, 5 rows length- 

wise & crosswise. 
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Condition Each lot: Tight in layers. 
of Pack: 


Temperature At various locations of stacks: Unloaded lot: 46°F. to 
of Product: 52°F. Loaded lot: 36°F. to 42°F. 


Size: WAT 
Quality: ///1 


Condition: Each lot: Heads or portions of heads not affected by de- 
cay or other condition defects are fresh & crisp. 
Unloaded lot: Wrapper leaves: Decay in approximate- 
ly 1/2 of cartons range from 1 to 5 heads, remainder 
none, average 6%. HEAD LEAVES: Damage by- 
reddish brown discoloration following bruising 
ranged from 1 to 2 heads per carton, average 7%. De- 
cay in most cartons range from 2 to 4 heads, some 
none, average 10%, affecting from two leaves to 
1/2 of head. Loaded lot: Wrapper leaves: Decay in 
approximately 1/2 of cartons range from 1 to 2 
heads, remainder none, average 3%. Head leaves: 
Damage by reddish brown discoloration following 
bruising in approximately 1/2 of cartons range 
from 1 to 5 heads, remainder none, average 5%. 
Less than 1% decay. Each lot: Decay is Bacterial 
Soft Rot mostly in early stages, some advanced. 


Remarks: Inspection and certificate restricted to the unloaded lot 
and upper 4 layers of loaded lot. 


7. Subsequent to the inspection, respondent, through the broker, Al 
Gilmore, orally reported the results of the inspection to the complainant. 
Respondent misrepresented the inspection to have revealed three per- 
cent decay in the wrapper leaves and five percent discoloration in the 
top of the load, with the bottom showing six percent decay in the 
wrapper leaves and ten percent decay in the head leaves, with pulp 
temperatures of 36°F. to 42°F., with the Ryan thermometer showing a 
reading of 35°F. to 36°F. Based on this report, the complainant agreed 
to void the July 18, 1978 oral contract and enter into a new oral contract 
whereby respondent agreed to handle the lettuce for complainant’s ac- 
count. A broker’s memorandum to this effect was issued by Al Gilmore 
on July 24, 1978. 

8. On or about October 12, 1978, respondent accounted to com- 
plainant for the load. Included with the “ACCOUNT OF SALES” was a 
copy of the Federal Inspection Report. This was the first time com- 
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plainant saw the inspection report. The “ACCOUNT OF SALES” 
claimed the lettuce sold for only $1,600 and, since the freight paid by re- 
spondent was $3,100, respondent sought reimbursement from com- 
plainant in the amount of $1,500. Aside from respondent’s claim to have 
sold the lettuce for $1,600, there is no evidence of the disposition made 
of the lettuce. 
9. The formal complaint was filed on April 16, 1979 which was within 
nine months of when the cause of action herein accrued. 


CONCLUSIONS 


The initial question which must be decided is whether respondent mis- 
represented the results of the July 24, 1978 inspection. We conclude, 
since complainant’s assertion as to respondent’s misrepresentation of 
the inspection results is uncontroverted in the evidence, that respondent 
did make this misrepresentation. Since complainant relied on the mis- 
representation by respondent of a material fact in agreeing to rescind 
the original contract, we conclude that the second contract, the contract 
of consignment, is voidable at the option of complainant. Anonymous, 
14 Agric. Dec. 174 (1955). Since respondent accepted the lettuce, and 
since complainant has elected to void the consignment agreement and 
have its rights determined under the July 18, 1978 oral contract, re- 
spondent is liable to complainant for the purchase price specified in that 
agreement less damages sustained by respondent as a result of any 
breach of contract by complainant. Garin Company v. Mutual Produce, 
26 Agric. Dec. 13822 (1967). See, also, Mendelson-Zeller v. Wm. Turino 
Co., 82 Agric. Dec. 1972 (1973). The respondent has the burden of proof 
on these matters. Rocky Food Dist. Co. v. Angel Produce, 29 Agric. Dec. 
93 (1970). 

Respondent has failed to prove any breach of contract by complainant. 
The July 24, 1978 inspection indicates that the lettuce still loaded on 
the truck made good delivery (see 7 CFR 46.44 (a) (2) ). That the lettuce 
which was not loaded on the truck failed to meet these standards on July 
24, 1978 is indicative, we think, that it was not properly cared for after 
it was unloaded until the time of the inspection. Since complainant did 
not breach the July 18, 1978 oral contract, respondent is liable to it for 
the full sales price or $4,140. The failure of respondent to pay this sum 
to complainant is a violation of section 2 of the Act for which reparation 
should be awarded, with interest. 

Inasmuch as the respondent’s counterclaim was based on the July 24, 
1978 oral contract of consignment and that contract has been voided, 
the counterclaim is dismissed. 
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ORDER 
Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,140, with interest thereon at the rate of 8 
percent per annum from August 1, 1978 until paid. 


The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDER 
(No. 19,704) 
HARVEY KAISER, INC. v. RAYMOND BOLZAN, INC. PACA Docket No. 


2-4618 and RAYMOND BOLZAN, INC. v. HARVEY KAISER, INC. PACA 
Docket No. 2-4673. Order issued February 5, 1980, pending the fil- 


ing of a petition for reconsideration. 


ORDER ON RECONSIDERATION 


(No. 19,705) 


WILLIAM R. FOSTER d/b/a WILLIAM R. FOSTER SALES COMPANY ov. 
JAROSZ PRODUCE FARMS, INC. PACA Docket No. 2-4687. Order is- 
sued January 20, 1980. The order of June 8, 1979, is reinstated. 
The award to complainant therein shall be paid by respondent with- 
in 30 days from the date of this order. 
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ORDER DISMISSING PETITION TO REOPEN AND FOR REHEARING 
(No. 19, 706) 
WESTERN COLD STORAGE COMPANY, INC. v. LEO H. SCHONS AND NORTH- 


WEST FRUIT SALES, INC. PACA Docket No. 2-5211. Order issued 
February 5, 1980. Respondent’s petition is dismissed. 


ORDER DISMISSING PETITION TO REOPEN AFTER DEFAULT 
(No. 19,707) 
VERL PERKEL v. FARWEST FRUIT FACTORS, INC. and/or NORTHWEST 


FRUIT SALES, INC. PACA Docket No. 2-5440. Order issued Febru- 
ary 5, 1980. Respondent’s motion is denied. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 19,708) 


PARIS FOODS CORPORATION v. FINER FOODS SALES COMPANY, INC. PACA 
Docket No. 2-5514. Reparation of $27,257.00 with 8 percent inter- 
est from March 1, 1979, awarded complainant against respondent 
in order issued February 12, 1980. 





(No. 19,709) 


THE NUNES COMPANY, INC. v. SUNBURST PRODUCE COMPANY, INC. 
PACA Docket No. 2-5539. Reparation of $2,182.50 with 8 percent 
interest from August 1, 1979, awarded complainant against re- 
spondent in order issued February 27, 1980. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 19,710) 
PROGRESSIVE GROVES, INC. v. BEXAR PRODUCE Co., INC. PACA Docket 
No. RD-79-152. Reparation of $3,333.50 with 8 percent interest 
from August 1, 1979, awarded complainant against respondent in 


order issued January 29, 1980. 


(No. 19,711) 


A. L. BACHMAN PRODUCE Co. v. CHARLES N. SIMEONE d/b/a THE FRUIT 
BASKET. PACA Docket No. RD-79-153. Reparation of $558.70 
with 8 percent interest from May 1, 1979, awarded complainant 
against respondent in order issued January 29, 1980. 


(No. 19,712) 


KOPHAMER FARMS v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-154. Reparation of $2,737.50 with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in or- 
der issued January 29, 1980. 


(No. 19,713) 


GOLD COAST PACKING, INC. v. RUDY MENDEZ PRODUCE. PACA Docket 
No. RD-79-155. Reparation of $480.00 with 8 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued January 29, 1980. 


(No. 19,714) 


J. A. WooD Co.-VISTA, INC. v. RUDY MENDEZ PRODUCE. PACA Docket 
No. RD-79-156. Reparation of $1,961.25 with 8 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued January 29, 1980. 


(No. 19,715) 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. BUD’S PRO- 
DUCE, INC. PACA Docket No. RD-79-157. Reparation of 
$15,753.48 with 8 percent interest from June 1, 1979, awarded 
complainant against respondent in order issued February 12, 1980. 
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(No. 19,716) 


G & G PRODUCE v. GREER BROS. Dist., INC. PACA Docket No. 
RD-79-158. Reparation of $12,359.65 with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued February 12, 1980. 


(No. 19,717) 


M AND M TOMATO Co., INC. v. LONE STAR FRESH FRUIT & VEGETABLE 
Co. PACA Docket No. RD-79-159. Reparation of $997.50 with 8 
percent interest from January 1, 1979, awarded complainant 
against respondent in order issued February 13, 1980. 


(No. 19,718) 


ACE TOMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA AND HECTOR 
OZUNA, each individually and/or in any combination as partners 
d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE, 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-160. Reparation of $5,411.00 with 8 percent interest from 
September 1, 1979, awarded complainant against respondent in or- 
der issued February 13, 1980. 


(No. 19,719) 


SALINAS MARKETING COOPERATIVE v. ELIZAR OZUNA, HERIBERTO OSUNA 
AND HECTOR OSUNA, each individually and/or in any combination as 
partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRO- 
DUCE. WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-161. Reparation of $1,857.95 with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued February 13, 1980. 


(No. 19,720) 


C & G ONION Co. INC. v. BETTER Foops, INc. PACA Docket No. 
RD-79-162. Reparation of $656.26 with 8 percent interest from 


April 1, 1979, awarded complainant against respondent in order is- 
sued February 13, 1980. 
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(No. 19,721) 


PATTERSON FROZEN FOODS INC. v. UNIVERSAL SEAFOOD TRADING, INC. 
d/b/a MOREHEAD SEAFOOD. PACA Docket No. RD-79-163. Repara- 
tion of $2,046.75 with 8 percent interest from May 1, 1979, award- 
ed complainant against respondent in order issued February 13, 
1980. 


(No. 19,722) 


BuD ANTLE, INC. v. B & B PRODUCE PROCESSORS, INC. PACA Docket No. 
RD-79-29. Reparation of $47,181.95 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in or- 
der issued February 20, 1980. 


(No. 19,723) 


ACE TOMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA AND HECTOR 
OSUNA, each individually and/or in any combination as partners 
d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRODUCE 
WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-164. Reparation of $3,350.00 with 8 percent interest from 


September 1, 1979, awarded complainant against respondent in or- 
der issued February 27, 1980. 


(No. 19,724) 


VENEZIA BROS, INC. v. SANFORD PRODUCE COMPANY, INC. PACA Docket 
No. RD-79-166. Reparation of $13,326.50 with 8 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued February 28, 1980. 


(No. 19,725) 


AZTECA SALES Co. v. AGUILAR PRODUCE. PACA Docket No. RD-79-167. 
Reparation of $4,406.00 with 8 percent interest from October 1, 
1979, awarded complainant against respondent in order issued Feb- 
ruary 28, 1980. 
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(No. 19,726) 


SWEETHEART MELONS GARDENS, INC. v. ELISEO SOTO. PACA Docket No. 
RD-79-168. Reparation of $4,123.70 with 8 percent interest from 
June 1, 1979, awarded complainant against respondent in order is- 
sued February 28, 1980. 


(No. 19,727) 


MONTEREY BAY PACKING Co. v. ELIZAR OZUNA, HERIBERTO OSUNA AND 
HECTOR OSUNA, each individually and/or in any combination as 
partners d/b/a OZUNA PRODUCE, OZUNA PRODUCE CO., OZUNA PRO- 
DUCE WHOLESALE and/or OZUNA BROTHERS. PACA Docket No. 
RD-79-171. Reparation of $639.50 with 8 percent interest from 
August 1, 1979, awarded complainant against respondent in order 
issued February 29, 1980. 


(No. 19,728) 


ACOSTA GROVES v. D. V. PRODUCE, CorP. PACA Docket No. RD-79-78. 
Decided February 29, 1980. 


Reinstituting Default 


Complainant, prose. 
Mr. Irving Coopersmith, of New York, N.Y., for respondent. 
Mr. Andrew Y. Stanton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER DENYING PETITION TO REOPEN DISMISSING STAY ORDER, 
REINSTITUTING DEFAULT ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities act, 1930, as amended (7 U.S.C. 499a et seq.) in which a default 
order was issued on October 29, 1979, respondent filed a petition to re- 
open on November 26, 1979. A stay order was issued on December 4, 
1979. Respondent’s petition was served upon complainant, who did not 
submit any response thereto. 


In its petition to reopen, respondent alleges that it never received a 
copy of the complaint in this matter, and that its first indication that 
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proceedings had been instituted took place when it received a copy of the 
default order. 

The record reflects that the complaint was served upon respondent by 
regular mail, after the Department’s attempt to serve the complaint by 
certified mail proved unsuccessful. The record also reflects that the 
same procedure was carried out with respect to service of the default or- 
der. Since both documents were sent to the same address, and the de- 
fault order was received by respondent, after apparently being properly 
delivered, it is highly unlikely that improper delivery by the Department 
was the cause of any failure by respondent to receive the complaint. We 
conclude, therefore, that respondent has not presented a “good reason” 
for granting its petition, as is required by section 47.25 (e) of the Rules 
of Practice (7 CFR 47.25 (e) ). Therefore, respondent’s petition to reopen 
is hereby denied, the December 4, 1979, stay order dismissed, and the 
October 29, 1979, default order reinstated. 

The reparation awarded in the October 29, 1979, default order shall be 
paid, with interest, within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


(19,729) 


PREMIUM ELKTON POTATOES, INC., v. CARPENTER MARKETING, INC. 
PACA Docket No. RD-79-43. Decided January 30, 1980. 


Civil Suit—Dismissal 


Where complainant filed civil suit before Supreme Court of the State of New York and is 
therefore dismissed. 


Decided by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint was 
filed on August 23, 1979, in which complainant seeks reparation against 
respondent. Since respondent failed to file a timely answer, a default or- 
der was issued on October 1, 1979, awarding reparation to complainant 
against respondent. Upon respondent’s filing of a petition to set aside 
the default order, the October 1 order was stayed pursuant to a stay or- 
der issued on October 31, 1979. 

In its petition, respondent claimed that complainant had filed a civil 
suit against respondent on February 16, 1979, before the Supreme Court 
of the State of New York, County of Suffolk, involving the same legal 
and factual issues present in the reparation proceeding. In a letter dated 
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December 5, 1979, the Department informed complainant that section 
5 (b) of the Act (7 U.S.C. 499 (e) (b) ) prohibits the maintenance of a rep- 
aration action if the same claim is or has been the subject of a lawsuit by 
complainant. Complainant was given 20 days to show cause why its rep- 
aration complaint should not be dismissed, but failed to submit a re- 
sponse. 

Therefore, as complainant has failed to show cause why its reparation 
complaint should not be dismissed because of complainant’s mainte- 
nance of civil suit in state court, the complaint must be dismissed. Ac- 
cordingly, the complaint filed herein, the October 31, 1979, stay order, 
and the October 1, 1979, default order are hereby dismissed. 


Copies of this order shall be served upon the parties. 
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